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A3 A FAHEA 32 (Investor-State Dispute Settlement, ©]3} ISDS) A|2~ElS 71 &8
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2) See Convention on the Settlement of Investment Disputes between States and Nationals of Other States
(“ICSID Convention”), Preamble (“The Contracting States... Recognizing that while such disputes would usu-
ally be subject to national legal processes, international methods of settlement may be appropriate in certain
cases”); ICSID, Report of the Executive Directors on the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, (1965), para 1.

3) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), pp. 170-171.
(“The rise of interest in dispute prevention and ADR vs adversarial rights-based methods in ISDS is justified
by the high costs of arbitration (averaging US4.2 to US6 million for claimants and US3.4 to US4.9 million
for respondents) and protracted time frames (circa four years excluding annulment proceedings, which have a
median average of two further years).”, “over the last 30 years investors have filed more than ‘1,000 ISDS’
claims... This, in turn, has triggered a growing number of ‘mega-awards’ involving ‘compensation of hundreds

of millions of dollars or more’.”)

4) Andrea Kupfer Schneider & Nancy A. Welsh, “Bargaining in the Shadow of Investor-State Mediation: How
the Threat of Mediation Will Improve Parties’ Conflict Management”, University of St. Thomas Law Journal,
vol. 17, no. 2 (2021), pp. 378-379 (“The criticism arising from the global investment arbitration regime are in-
fluential in encour-aging change. ... In light of this crisis of confidence, the push for mediation began in the
mid-2000s, culminating in several different initiatives designed to integrate mediation into ISDS.”; Ignacio de
la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State Dispute
Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 170. (“One of the as-
pects of what Langford and others call the ISDS’ ‘public legitimacy crisis’ is the so-called regulatory chill,
whereby States arguably hesitate to implement public policy regulation in the health, envi ronment or human
rights areas for fear of investors making claims with the potential to escalate into astronomical arbitral
awards.”).
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5) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 170.

6) David Gaukrodger & Kathryn Gordon, “Investor-State Dispute Settlement: A Scoping Paper for the Investment
Policy Community”, OECD Working Papers on International Investment, 2012/03, OECD Publishing (2012), p.
19; 427, “FAAE=7HAASDS) 2t A E”, &/ Es Al161E (2023), p. 3.

7) Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2.

8) See Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2,
Decision on the Application for Annulment of the Republic of Chile (18 Dec. 2012); ICSID Case Database,
https://icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/98/2.

9) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p. 234 (“...a lack of formal
precedent resulting in inconsistent decision making”), p. 243 (“The coexistence of contradictory decisions sheds
light on the system’s biggest criticism and “undermines the legitimacy of investment arbitration””).

10) Ibid., p. 244 (“An illustration of divergent interpretations are the strikingly similar cases of SGS v. Pakistan
and SGS v. Philippines. In one, the tribunal interpreted the umbrella clause narrowly and in the latter another
held that it must be construed in favour of the investor.”) (citing SGS Société Générale de Surveillance S.A.
v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13 (6 Aug. 2003), Decision on Jurisdiction; SGS
Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6 (29 Jan.
2004), Decision on Jurisdiction).
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11) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p. 248 (“Compare Ronald S.
Lauder v. The Czech Republic, NAFTA, Final Award (Sept. 3, 2001) with CME Czech Republic B. V v The
Czech Republic, NAFTA, Final Award (Mar. 14, 2003).”)

12) Hulley Enterprises Limited (Cyprus) v. The Russian Federation, PCA Case No. 2005-03/AA 226; Yukos
Universal Limited (Isle of Man) v. The Russian Federation, PCA Case 2005-04/No. 2005-05/AA 227; Veteran
Petroleum Limited (Cyprus) v. The Russian Federation, PCA Case No. 2005-05/AA 228; See Zeyad
Abouellail, “Arbitration Aftermath — October 5th, 2023: Yukos Universal v. Russia, Hulley Enterprises v.
Russia, Veteran Petroleum v. Russia”, Daily Jus (Oct. 5, 2023), https://dailyjus.com/legal-insights/arbitration-
for-in-house-counsel/2023/10/arbitration-aftermath-october-5th-2023).

13) Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of
Ecuador, ICSID Case No. ARB/06/11 (5 Oct. 2012), Award.

14) Silvia Constain, “Mediation in Investor-State Dispute Settlement: Government Policy and the Changing Landscape”,
ICSID Review - Foreign Investment Law Journal, vol. 29, no. 1 (2014), p. 28 (“The highest monetary award
ever—US$ 1.77 billion—was issued in 2012 against the Government of Ecuador”).

15) Khurram Baig, “The Future of Investor-State Dispute Settlement (ISDS): Moving from Arbitration to Mediation”
(2025), p. 1659 (“Although Uruguay ultimately prevailed, the dispute illustrates how ISDS can be used to
contest public interest regulation, creating a ‘regulatory chill’ effect”).

16) Silvia Constain, “Mediation in Investor-State Dispute Settlement: Government Policy and the Changing Landscape”,
ICSID Review - Foreign Investment Law Journal, vol. 29, no. 1 (2014), p. 40 (“...deep concerns regarding in-
vestment arbitration seems to provide a favourable setting for greater use of this alternative...”).
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oA FAsta vl 22 (US$ 17 million)S Wokgol T B84, MetalcladARS] CEoi’i
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17) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 174 (“con-
trary to the ‘zero-sum game’ mechanics of arbitration, where... mediation provides the parties with an ample
array of options™).

18) Silvia Constain, “Mediation in Investor-State Dispute Settlement: Government Policy and the Changing Landscape”,
ICSID Review, vol. 29, no. 1 (2014), p. 40 (“It allows the parties greater flexibility and creativity in the
search for agreements, and is generally shorter and less resource intensive.”).; Jaemin Lee, “Long-Term
Relationship over Litigation: Mediation in WTO Dispute Settlement Proceedings”, World Trade Review, vol.
24, no. 1 (2025), p. 5 (“Once a dispute is resolved through mediation, the disputing parties are believed to
be able to maintain their long-term relationship.”), p. 13 (“This ‘relationship-maintaining’ feature is believed
to be a core value of mediation”).; Daejung Kim, “Alternative Resolution to Investor-State Arbitration-
Applying Mediation and Its Prospects”, "H]WAFH; A]27H A23 (2020), p. 388 (“Mediation is pre-
sumptively interest-based. However investor-state dispute traditionally has been resolved mainly with
arbitration. Arbitration is presumptively rights-based.”).

19) See United Nations Commission on International Trade Law, UNCITRAL Guidelines on Mediation for
International Investment Disputes (2023), p. 4; International Centre for Settlement of Investment Disputes,
ICSID Mediation Rules (2022), p. 4.

20) Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1 (Aug. 30, 2000).
21) Kun Fan, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal of Dispute Resolution, vol. 2020,
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22)

23)

24)

25)

no. 2 (2020), p. 327 (“..after winning a seventeen—million-dollar arbitral award against Mexico, the Chief
Executive Officer of Metalclad expressed regret... He noted that despite ‘winning’ the case, the arbitration had
been so dissatisfying that he wished the company had relied on other options to resolve the dispute.”).;
Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), pp. 251-252 (“he was dis-
appointed with the result, in light of the costs and length of the proceedings and the subsequent breakdown
of relations”, “Neither the aim nor the consequence of arbitration is to repair a broken business
relationship.”).

See Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards
and Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), pp. 235, 261 (“ISDS can
be reformed within the current framework, for example, through the regulation of disputes, primarily through
the addition of mediation to the process” (p. 235), “mediation would be used as a complementary tool within
the same system, creating a practical adjunct to arbitration within existing treaties.” (p. 261)).

Romesh Weeramantry, Brian Chang & Joel Sherard-Chow, “Conciliation and Mediation in Investor-State Dispute
Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID Review, vol. 38, no. 1 (2023), p. 237
(“we look forward to the day when investor-State conciliation and mediation are no longer ‘rarely observed’
practices”), n. 139 (“Bart Legum, ‘Investor-State Mediation and State Authority’ (UNCITRAL WG III
Webinar on the Role of Mediation in ISDS, 18 June 2020) (observing that ‘Mediation in investor-state dis-
putes is an animal that is much discussed but rarely observed in the wild’)”).

Jaemin Lee, “Long-Term Relationship over Litigation: Mediation in WTO Dispute Settlement Proceedings”,
World Trade Review, vol. 24, no. 1 (2025), pp. 7-8 (“In the ICSID’s 967 investment disputes as of the end
of 2023, only 14 disputes have been resolved through mediation — a very low utilization rate (1.4%)
indeed.”).

A=, “FARE=7HEABASDS) I AR, e Allele (2023), p- 5 (=R T
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t}27)

oyt MEA FEL 1966 ICSID FF (ICSID Convention)o] FZFo% W= STt
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Az} FARSHA TA3E 29 Y3] (Conciliation Commission)”} GARAFS] 45 4
3l AMIIAE 24, Yot B4 dldS 918k 7AI-R] 24 73 (recommendations)’

26) Romesh Weeramantry, Brian Chang & Joel Sherard-Chow, “Conciliation and Mediation in Investor-State
Dispute Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID Review, vol. 38, no. 1
(2023), p. 206 (“Conciliation has a semi-judicial aspect, since the commission of persons empowered has to
elucidate the facts, may hear the parties and must make proposals for a settlement, which is normally
non-binding.”, “Public international law historically associated mediation with the intervention of third States
in inter-State disputes, and conciliation was developed to facilitate ‘intervention by a third body, having no
political authority of its own, but enjoying the confidence of the parties’).; James Crawford, Brownlie’s
Principles of Public International Law (9th ed., Oxford University Press, 2019), p. 693.

27) oJXjQl, “=Z71t BAY 52 Lo 2A A, F2AHEs]=%, A67H A3Z (2022), p. 187 (“713 con-
ciliation2 3%} 7Hjo] A=A 02 o]fofA|= FR BH, mediation> T2fer 7HYjo] X oz 73
0Jgh -%-olct. o]0 w2} mediation> T2+ A3APE 248 UBol= 7HUSHA] AL ARRA Holgt Alg
5he “540 (good offices)™ ) HEE]7] of2 2 F= AUCEY), p. 191 (“FI3RF= GARRE Ff 31 &9
£ Al¥ste FAAL (facilitaton)?] HZ5 ke oz oot ot
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28) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modemizing Conciliation and Introducing
Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 384 (“the ICSID Convention sets
out in its Art. 34 that the conciliation commission’s function is twofold: to “clarify the points in dispute be-
tween the parties and to endeavor to bring about an agreement between them upon mutually acceptable terms. ...
To exercise that function, the ICSID Convention enables the conciliation commission to make recom-
mendations to the parties, including specific terms of settlement, at any stage of the proceedings.”), p. 387
(“ICSID Convention’s provisions regarding the constitution of the conciliation commission and the con-
stitution of the arbitral tribunal mirror one another.”); See Convention on the Settlement of Investment
Disputes between States and Nationals of Other States (the “ICSID Convention”) (1966), Chapter III
(Conciliation).

29) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and Introducing
Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 382 (“The drafters of the ICSID
Convention originally envisioned that conciliation would be the preferred method of resolving international in-
vestment disputes”).

30) Gennadiy Tsirat & Oleksiy Maslov, “The Role of Mediation and Conciliation in the International Investor-
State Dispute Settlement”, Actual Problems of International Relations, vol. 163 (2025), p. 89 (“According to
the ICSID case statistics, there have been only 15 conciliation proceedings registered with the ICSID as op-
posed to 1,058 arbitration proceedings (data as of 1 May 2025).”).

31) oAl “H7F 7k A allE fToRA 2T, TEAHSel =, A67d A3E (2022), p. 186 (‘O] FoF
Aok abof 4] o]2{st ™X}Z “conciliation” 0.2 H7|&A] ofUH “mediation” 02 T7|&A] Q3 =07}t
ATt 1 Aut AR FAAR]oA TR ez FHSHA AHEE= “mediation”2 AEI5H | 2 SHATE),
p. 187 (“mediation® 2 £ 5tA ¥ Zlolth &, o] /@2 7]£9] conciliationT™ A B8 ZAdsiCt”);
Jaemin Lee, “Long-Term Relationship over Litigation: Mediation in WTO Dispute Settlement Proceedings”,
World Trade Review, vol. 24, no. 1 (2025), p. 5 (“Notably, the term is also used to cover conciliation; as
a matter of fact, mediation and conciliation differ only as regards the extent of an intermediary third party’s
role, and if the depth of the involvement is set aside, the difference between the two is minimal”).
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32) United Nations Commission on International Trade Law, UNCITRAL Model Law on International Commercial
Mediation and International Settlement Agreements Resulting from Mediation (2018).

33) United Nations Commission on International Trade Law, UNCITRAL Recommendations to assist mediation
centres and other interested bodies with regard to mediation under the UNCITRAL Mediation Rules (2021)
(2023), p. 3, para. 2 (“The Rules are the result of a revision of the 1980 UNCITRAL Conciliation Rules, un-
dertaken to ensure consistency with the provisions of the United Nations Convention on International
Settlement Agreements Resulting from Mediation (the Singapore Convention on Mediation) and the Model
Law on International Commercial Mediation and International Settlement Agreements Resulting from
Mediation (2018) (the “2018 Model Law on Mediation”), both finalized by the Commission at its fifty-first
session in 2018. Revision of the 1980 Conciliation Rules was also considered appropriate in the light of de-
velopments in the field of mediation since 1980, including the development of court-ordered mediation.”).

34) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and
Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 413 (“While the
term conciliation and mediation are sometimes used interchangeably, systemic and structural differences exist
between ICSID’s mediation and conciliation processes”).

35) JICSID, Background Paper on Investment Mediation (July 2021), pp. 4-5 (“1) ICSID mediation is open to all
States and broadly accessible, with no nationality limitations or ICSID membership requirements;” “3) there
is no jurisdictional determination by the mediator and hence no jurisdictional objection during the process”).

36) See Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and
Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 411 (“ICSID’s medi-
ation rules were drafted in response to requests by Member States desiring that ICSID, as the neutral interna-
tional forum trusted by disputing parties, offer investor-State mediation services”), p. 413 (“ICSID’s media-
tion rules are intended to offer a flexible mediation process tailor-made for investment disputes, that is broad-
ly accessible to State parties, without the limitations otherwise found in the ICSID Convention or Additional
Facility Rules”).
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37) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), pp. 251, 254 (“Conciliation,
like arbitration, is a rights-based format; therefore, whilst it is consensual and non-binding, it does not explore
the parties’ interests and relationship in depth.”, “allow parties to settle their disputes both through inter-
est-based, consensual formats (mediation), and rights-based adjudicative formats (arbitration).”); OJXjR, “=7}
B oA aToRA R, IaAEEE=F, Ale7d F3E (2022), p. 189 (‘55| Y 2 A T
Z o3 A FGAALSO] 71EY WAE A& RAISH UZ 7Hs/dol e EH A 2 252 ¢
ALtk APEAN BAVEAR: GARRE 2SS Aot A siAEY VIS WAl o] ol 2y
NGE EAS W 297t A% 9] hhgolchy,

38) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 173
(“Mediation is as an interest-based dispute resolution method in which a third-party neutral assists the disput-
ing parties to reach a mutually agreeable solution.”).

39) Jaemin Lee, “Long-Term Relationship over Litigation: Mediation in WTO Dispute Settlement Proceedings”,
World Trade Review, vol. 24, no. 1 (2025), p. 4 (“The main driving force behind the momentum is the rec-
ognition of mediation’s unique traits to preserve long-term relationship among stakeholders.”).

40) See United Nations Commission on International Trade Law (UNCITRAL), UNCITRAL Guidelines on
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Mediation for International Investment Disputes (United Nations, 2024), p. 2, para. 3(a) (“(a) Desirability of
maintaining the parties’ relationship also in light of retaining the current investments as well as the possibility
of attracting future investments;”).

41) See Daejung Kim, “Alternative Resolution to Investor-State Arbitration-Applying Mediation and Its Prospects”,
fe) AP, AlR7H A25 (2020), p. 386 (“Mediation also can encourage investors and states to develop trust
each other and share important information so that both can meet their interests and needs.”); Silvia Constain,
“Mediation in Investor-State Dispute Settlement: Government Policy and the Changing Landscape”, ICSID
Review - Foreign Investment Law Journal, vol. 29, no. 1 (2014), p. 33 (“other non-monetary concessions that
may facilitate a negotiated agreement”); UNCITRAL, UNCITRAL Guidelines on Mediation for International
Investment Disputes (United Nations, 2024), p. v (citing Report of the Sixth Committee, A/78/433, para. 13)
(“allowing parties to exercise control over the process to reach a self-tailored outcome and preserve their rela-
tionship,”).

42) ICSID, Background Paper on Investment Mediation (July 2021), pp. 4-5; Frauke Nitschke, “Amicable
Investor- State Dispute Settlement at ICSID: Modernizing Conciliation and Introducing Mediation”, BCDR
International Arbitration Review, vol. 6, no. 2 (2019), p. 415 (“requirements as to nationality of ICSID mem-
bership status common to other ICSID Rules are omitted in the ICSID Mediation Rules. In addition, the pro-
posed Mediation Rules do not require the dispute to be of a legal nature or that such dispute arise directly
out of an investment (as is the case under Art. 25 of the ICSID Convention); instead, Mediation Rule 2 re-
quires only that the mediation “relate” to an investment, a term that is to be given its ordinary meaning and
is not intended as a legal term of art.2”).
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[2022 ICSID Mediation Rules]
Rule 2 Mediation Proceedings
(1) The Secretariat is authorized to administer mediations that relate to an investment, involve a State

or an REIO, and which the parties consent in writing to submit to the Centre.
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43) ICSID Mediation Rules (2022), Rule 2(1).

44) Catharine Titi, “Mediation of Investment Disputes Under the ICSID Mediation Rules: An Overview”, in
Alternative Dispute Resolution in the Western Balkans (Marc Bungenberg et al. eds., Springer, 2025), p. 162
(“It is notable that by not imposing a foreign nationality requirement, the ICSID Mediation Rules allow for
an ICSID mediation to take place not only between host states and foreign investors but also between host
states and their national investors.”, “It is interesting that the ICSID Mediation Rules do not require a “legal
dispute”—in fact even the word “dispute” is not mentioned.”).

45) ICSID Mediation Rules (2022), Rule 6.
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[2022 ICSID Mediation Rules]

Rule 6 Institution of Mediation Absent a Prior Party Agreement

(1) If the parties have no prior written agreement to mediate pursuant to these Rules, any party wish-
ing to institute a mediation shall file a Request with the Secretary-General and pay the lodging fee
published in the schedule of fees.

(3) Upon receipt of the Request, the Secretary-General shall:
(a) promptly acknowledge receipt of the Request to the requesting party;
(b) transmit the Request to the other party upon receipt of the lodging fee; and
(c) invite the other party to inform the Secretary-General within 60 days after transmittal of the

Request whether it accepts the offer to mediate.
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46) ICSID Mediation Rules (2022), Rule 17.
47) ICSID Mediation Rules (2022), Rule 21(4).

48) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 173 (“In
practice, though, both the so-called evaluative and ‘facilitative’ forms of mediation work in tandem and they
can, as such, be said to represent... the two faces, one looking backward, one looking forward, of the same

amicable dispute resolution process.”).
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[2022 ICSID Mediation Rules]

Rule 17 Role and Duties of the Mediator
(1) The mediator shall assist the parties in reaching a mutually acceptable resolution of all or part of the

issues in dispute. The mediator has no authority to impose a resolution of the dispute on the parties.

Rule 21 Mediation Procedure
(1) The mediator shall conduct the mediation in accordance with the Protocol and shall consider the

views of the parties and the issues being mediated.

(2) The mediator may request that the parties provide additional information or written statements.
(3) The mediator may obtain expert advice with the agreement of the parties.
(4) The mediator may make oral or written recommendations for the resolution of any issues being

mediated, if requested by all parties.
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49) Catharine Titi, “Mediation of Investment Disputes Under the ICSID Mediation Rules: An Overview”, in
Alternative Dispute Resolution in the Western Balkans (Marc Bungenberg et al. eds., Springer, 2025), pp.
167-168 (“would open him to attack by opponents and the media”).

50) James M. Claxton, “Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?”,
Pepperdine Dispute Resolution Law Journal, vol. 20, no. 1 (2020), p. 80 (“...reluctance of state agents... to
agree to settle those claims out of fear that voluntary settlement may suggest weakness, corruption, or defer-
ence to foreign investors, all of which may come at high political cost to the agent.”).

51) See [, “FAPE-27h2RASDS) A AR, FEH B All61E (2023), p. 16 (“Fo|of JFt 27
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52) ICSID Mediation Rules (2022), Rule 10; Frauke Nitschke, “Amicable Investor-State Dispute Settlement at

ICSID: Modernizing Conciliation and Introducing Mediation”, BCDR International Arbitration Review, vol. 6,
no. 2 (2019), p. 419.

53) ICSID Mediation Rules (2022), Rule 11; ICSID, Background Paper on Investment Mediation (July 2021), pp.
13-14 (“To facilitate this, parties typically agree that the ‘without prejudice’ principle applies to information
exchanged during the mediation. This means that a party may not rely on any document, statement, admis-
sion, or offer of settlement made by one party, or anything said by the mediator, in any other proceeding,
unless the parties jointly agree to waive this privilege (MR 11).”).
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[2022 ICSID Mediation Rules]

Rule 10 Confidentiality of the Mediation

(1) All information relating to the mediation, and all documents generated in or obtained during the
mediation, shall be confidential, unless:
(a) the parties agree otherwise;
(b) the information or document is independently available; or
(c) disclosure is required by law.

(2) Unless the parties agree otherwise, the fact that they are mediating or have mediated shall be
confidential.

Rule 11 Use of Information in Other Proceedings
A party shall not rely in other proceedings on any positions taken, admissions or offers of settlement

made, or views expressed by the other party or the mediator during the mediation, unless the parties

agree otherwise.
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54) Kun Fan, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal of Dispute Resolution, vol. 2020,
no. 2 (2020), p. 327 (“The mediation rules complement ICSID’s existing rules for arbitration, conciliation,
and fact-finding and may be used either independently of, or in conjunction with, arbitration or conciliation
proceedings.”); Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation
and Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 428 ("as to the
timing of mediation, the ICSID mediation process is flexible and can be used by disputing parties at any
stage: """ (c) parties may mediate in parallel to an ongoing ICSID arbitration; and”).
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[UNCITRAL Mediation Rules (2021)]

Article 2. Commencement of mediation
1. Mediation in respect of a dispute that has arisen shall be deemed to have commenced on the day

on which the parties to that dispute agree to engage in mediation, unless otherwise agreed.

55) United Nations Commission on International Trade Law, UNCITRAL Recommendations to as-
sist mediation centres and other interested bodies with regard to mediation under the UNCITRAL Mediation
Rules (2021) (2023), p. 3 (“The Rules are the result of a revision of the 1980
UNCITRAL Conciliation Rules, undertaken to ensure consistency with the provisions
of the United Nations Convention on International Settlement Agreements Resulting
from Mediation (the Singapore Convention on Mediation)”); United Nations
Commission on International Trade Law, UNCITRAL Mediation Rules (2021), pp. v-vi.

56) United Nations Commission on International Trade Law, UNCITRAL Mediation Rules
(2021), Art. 2(1).

57) UNCITRAL Mediation Rules (2021), Art. 4(1).
58) UNCITRAL Mediation Rules (2021), Art. 3(6).
59) UNCITRAL Mediation Rules (2021), Art. 12(1).
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Article 3. Number and appointment of mediators

6. When a person is approached in connection with a possible appointment as mediator, that person
shall disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality
or independence, including the disclosure of details of any personal, professional, financial or other
interest that may influence the outcome of the dispute. A mediator, from the time of appointment
and throughout the mediation, shall, without delay, disclose to the parties any such circumstances

as they arise.

Article 4. Conduct of mediation

1. The parties may agree on the manner in which the mediation is to be conducted. Otherwise, the
mediator may determine the conduct of the mediation in consultation with the parties, taking into
account the circumstances of the case, any wishes that the parties may express and the need for a

speedy settlement of the dispute.

Article 12. Role of the mediator in other proceedings
1. Unless otherwise agreed by the parties, the mediator shall not act as an arbitrator in respect of the
dispute that was or is the subject of the mediation and of a dispute that has arisen from the same

or a related contract or legal relationship.
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60) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 170 (“Fuelled
by a widespread dissatisfaction with the functioning of the current arbitration-dominated ISDS system and an
acute awareness of the great potential spiral in new arbitral cases in the future, ‘dispute prevention and mitigation’
is one of the focal points for the United Nations Commission on International Trade Law’s (UNCITRAL)
Working Group III (WG III), which was mandated with examining its potential reform in 2017.”, “However,
underlying both these operational and technical concerns, there are also multiple legitimacy-related systemic
anxieties and social costs relating to ISDS. One of the aspects of what Langford and others call the ISDS’
‘public legitimacy crisis’”); Catherine Kessedjian et al., “Mediation in Future Investor-State Dispute
Settlement”, Journal of International Dispute Settlement, vol. 14, no. 2 (2023), pp. 192-193; Frauke Nitschke,
“Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and Introducing Mediation”,
BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 429 (“It is also evidenced in the ongoing in-
vestor-State dispute settlement reform efforts, such as in UNCITRAL Working Group III.”); Gennadiy Tsirat
& Oleksiy Maslov, “The Role of Mediation and Conciliation in the International Investor-State Dispute
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Settlement”, Actual Problems of International Relations, vol. 163 (2025), p. 88 (“Further, UNCITRAL
Working Group III, a leading scientific and policy task force for reforming the global ISDS regime, in 2020
noted a growing interest of the states to explore ADR, including mediation and conciliation, as an addition
or substitute to arbitration and national courts in resolving investment disputes (UNCITRAL WG III, Note on
ADR, 2020). Among the perceived benefits of mediation, the note included its cost and time effectiveness
compared to arbitration.”).

61) UN General Assembly Resolution 78/104 (7 Dec. 2023), in United Nations Commission on International Trade
Law (UNCITRAL), UNCITRAL Guidelines on Mediation for International Investment Disputes (United
Nations, 2024),para. 1 (“1. Expresses its appreciation to the United Nations Commission on International
Trade Law for having formulated and adopted the Model Provisions on Mediation for International
Investment Disputes, the text of which is contained in annex I to the report of the Commission on the work
of its fifty-sixth session,1 and the Guidelines on Mediation for International Investment Disputes, the text of
which is contained in annex II to the same report;”).

62) United Nations Commission on International Trade Law, UNCITRAL Guidelines on Mediation for International
Investment Disputes (United Nations, 2024), para. 1 (“The Guidelines assist parties in understanding the differ-
ent aspects of mediation for international investment disputes, the nuances of the process and the possible
benefits.”).

63) Ibid., para. 43.
64) Ibid., para. 43.
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< BHT} ol TAU &F 5 TEHA EANEEANA EEsA AHEEE A WAIg

th68) oo tiaf 7toj=ekele 718 2 FH A (“Confidentiality and transparency”) 4 ]|

65) UN General Assembly Resolution 78/104 (7 Dec. 2023), in United Nations Commission on International
Trade Law (UNCITRAL), UNCITRAL Guidelines on Mediation for International Investment Disputes (United
Nations, 2024), para. 2. (“Recommends the use of the Model Provisions by States and other relevant stake-
holders involved in the negotiation of international investment instruments and their incorporation into such
instruments;”); UNCITRAL, UNCITRAL Guidelines on Mediation for International Investment Disputes(United
Nations, 2024), Annex (UNCITRAL Model Provisions on Mediation for International Investment Disputes).

66) UNCITRAL, UNCITRAL Model Provisions on Mediation for International Investment Disputes(United Nations,
2024), Provision 1(2); UNCITRAL, UNCITRAL Guidelines on Mediation for International Investment
Disputes(United Nations, 2024), para. 46.

67) UNCITRAL, UNCITRAL Guidelines on Mediation for International Investment Disputes (United Nations,
2024), para. 5 (“Consent to mediation can also be expressed as part of a multi-tier dispute resolution clause,
which provides, for example, that when a dispute arises, parties are bound to perform certain steps, for in-
stance, to attempt mediation before commencing arbitration.”).

68) UNCITRAL, UNCITRAL Model Provisions on Mediation for International Investment Disputes (United
Nations, 2024), Provision 4 [“A party shall not rely in other proceedings on any positions taken, admissions
or offers of settlement made or views expressed by the other party or the mediator during the mediation.”].

176



THFAZH(ISDS) 2| M2 X|H: = (Mediation) &5} ot i

i3l =3k, ISDS7} <& 2 FA &G A|E 7FsAd(“public interest and the possible ex-
penditure of public funds”) =49} HAHES A, VB T 11 #3S 9
oF 3t} (“a balance should be struck between confidentiality and transparency”)’ 1L 73ZgF
Th69) T3l A1 A 02 GARAE o] A Axte] 71l tha) defsliof & ARFOR “(a)
ZAo] BAYT= AFS vdE2 & FQAA] (“whether the fact that mediation took place
should be confidential”); (b) ¥ FHAH AR T= 4 Tof 53 ARE HEUE &
QA (“whether information relating to or obtained during the mediation should be con-

fidential”)’ &< A|A|gHc}70)
AR, 2419 9, A2 1} Fdste], UNCITRAL 7hol=eele 249 344 4l
P4 Fraly] g8 2o Ja Ao @ TAH 7122 ANET YTk ¢

M, Flolsetele 24910 qee RAYAAA AN A Zlo] ohiel, Tt

A9 s FHA 43 3o 7hed sl Aol EFRlEE FE THA S =
Akt S-S WS ok =3 24010 A e ts A, SHA, BT

A, <=4 ele] ol s, UNCITRAL 2d 24 232 FdAAtEe] 24 3
A A A KRR 24 doke 8e FEEE A e ARHoR a7d
T}73) 8, UNCITRAL 273 7lo]=eiQle A7fEE 24 ko] «gof Fala HeolA]

69) UNCITRAL, UNCITRAL Guidelines on Mediation for International Investment Disputes (United Nations,
2024), para. 37.

70) Ibid., para. 38.

71) Ibid., para. 14. (“A mediator facilitates the parties’ negotiations and assists the parties in arriving at a mu-
tually agreeable solution. Accordingly, a mediator does not decide how the dispute shall be resolved but rath-
er supports the parties in resolving the issues themselves through negotiation. A mediator creates a neutral
environment for the parties to discuss, overcome deadlocks and arrive at a solution.”)

72) Ibid., paras 16, 19. (“A mediator should be an experienced professional with recognized competence in carry-
ing out mediation'"* A mediator should be able to take into account the needs, interests, concerns, constraints,
and motivations of all the parties.” (Guideline 16), “A mediator should be independent and impartial. A medi-
ator should therefore disclose relevant information to enable the parties to become aware of any conflicts of
interest.” (Guideline 19)).

73) UNCITRAL Model Provisions on Mediation for International Investment Disputes (United Nations, 2024),
Provision 5 (“The parties should consider whether the settlement agreement resulting from mediation meets
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AR 24 FoE JPS = FH F P (“When it comes to cross-border en-
forcement of settlement agreements, *** one tool for parties to enforce settlement agreements in

the courts of a State party to the Convention”)2}al A1 $HC}.74)

3. A Az} Aol FHA A A7tEE 2A ek (Singapore Convention

on Mediation)

20189 A= o] 2020 9 FaH 2o 2RY T2 A 33 Fojol A F4
2K (United Nations Convention on International Settlement Agreements Resulting from
Mediation)’, & ‘A7}E 2 24 Fopo A A A5l Qo] dAHQ o|AxE
7+

e} 1SDSe] WetelA o ek Fv} Stk AVER Heke AlixelA 1 A4
WS QA A 02 A commercial) BAOE B Qom0 A% 15DS EAo] o]
of ZAGT AAHHE IR AsE A% @BE AokRo] A= AR wE W]
7kl AR B3 Gel'ol Tis) Hekel A2 WMAISHE - reservation) & B4 A0,
2 Sgshn rkm AAR Wk, ofeh ASToleulol B tie] w7k} o) fu

the requirements set forth in the United Nations Convention on International Settlement Agreements Resulting
from Mediation.”).

74
75

=

UNCITRAL Guidelines on Mediation for International Investment Disputes (United Nations, 2024), para. 45

See O|A|Y, “m7HF 2R o2 2THORA 24, THAHEE] =5, Al67d A3 (2022), p. 186 [“O]
oro ‘xogHH =& IAA gO|(mediation settlement agreement)’of] THsl, £A) Tl AsiE &
ot “HE FUNew York Convention)' 2t FASH 230 A& APH-Z Hojsiaf= =7|AY Al
oy, “x-8 Jofo] ZAHA (arbitral award)g 2= A F AR G UM AL 4 A &S 5he A
ojz}H A7tz 2 Yok £% ZAN} (mediation settlement agreement)S 2= A|QF AL J UjofjA] A
385}17] 23t A]=o|t}.”]; Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing
Conciliation and Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), pp.

~

412-413 [“The Singapore Convention applies to international settlement agreements resulting from mediation
and provides a harmonized legal framework for the right to invoke settlement agreements as well as for their
enforcement.”].

76) United Nations Convention on International Settlement Agreements Resulting from Mediation (2018), Art
(D).

77) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and Introducing
Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 408 [“it appears from the
Singapore Convention’s drafting history and other sources that the drafters of the Singapore Convention did
not intend to exclude investment disputes from the Convention’s scope of application.”].
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s} A R AR 24 FelE AVLER Fore] A gTielA A9

hineis

ke

[Singapore Convention on Mediation]

Article 1. Scope of application

This Convention applies to an agreement resulting from mediation and concluded in writing by parties
to resolve a commercial dispute (“settlement agreement”) which, at the time of its conclusion, is inter-
national in that:

(a) At least two parties to the settlement agreement have their places of business in different States; or
(b) The State in which the parties to the settlement agreement have their places of business is different

from either:

Article 8. Reservations
1. A Party to the Convention may declare that:

(a) It shall not apply this Convention to settlement agreements to which it is a party, or to which
any governmental agencies or any person acting on behalf of a governmental agency is a party,
to the extent specified in the declaration;

(b) It shall apply this Convention only to the extent that the parties to the settlement agreement

have agreed to the application of the Convention.

NVEE HoF A8z EAE ISDSOIH 24 BHE Asiehs o Aol WA
of Al AL opde edA oz wojzTh wek FrhEe] AHoR 24 ANEF, &
ohe) ol g AR, FoF Alsxe] F1E HAT o) f7} §1 Aok, IDSelA 24
$43le Asshe WA FNEL SPP v. Egypt ARlolA Hzo] AR Hasl AH
HGe 53] S8 BolE AR B ol ¥ 2L B8 Fo 47 AA o
$ol2k @ Zlolthso ojs} o] FA7} BA A AL olf2 2AL B Lol AA

78) United Nations Convention on International Settlement Agreements Resulting from Mediation (2018), Art. 8(1)
(a).

79) A=, “EK}K}'%A%K@(ISDSM FAZA, "SANE AI61S Q023), p. 15 [BA A7t mEEY
of u]ER7LE 127) 271RIH] 1 5 Wetea, FX|o}, 7Rt ARk, ofak Aperiofetulobs Ak} 27}
Jlo] 3 Al A9 AbEe Aol H8HN SLrts S8 sgn, Y, ofgh, FReAd,
ZAjoks GAAFEO] eheligoiA ol rtre 2 gols A8t Sogt FoTh Hofs A iR
QU stgiT,

80) Shu Shang, “Responding to the ISDS Legitimacy Crisis by Way of Mediation: Implications from CEPA’s
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£ ARk B&olA s 24 A, S Folo S tha FAE £A47F 2 5 vl
AT wEhA ofstol| A= ISDSOlA 278 ol < Al oA, ‘2 &Y =2e
Adfshs 2EAQ0 8210 AXH - AH A, & A5l e AXH BsAx| e FA)

Aok 12 Weke FAIA 1SDS Aok B BAYPA S Tl ekt

. ISDS 24 FA4 A 2 $A34 A%

A A A =27t I1SDSe] A H71ek 249 o8 &84, 1Ea
I 2AsE Tteee AR A 5 wA 7R 24 ol tid =0 #dE
o] 9] FYolvt HF-=A] eFeth B A3 ISDS HAVS 249 A e Aoy F
42 A3 2D AHIFIDAMTE, 2-dE E78kal H 245 1SDS| 283}

= AT NEFR), vobt 284S FAEA vl 3420 A=z dYdste A=
A K3l ol 27174A, TAIA At o FAEA S Al A R L= Yol st
A itk o] & F3f ISDSOIM =4 A =7t Adufet A A oA AddH B A
T A, FAEAS T8 A= He PEe Ay Ik

1. 53 10 249 2A) == A} 24 A

oL
rlo

ISDS AAo A ZA (Mediation) A =2 &84

guzow 24 WA FANY B
A AeEe] U7l A AREL e B3| Sejdth. olselq FET AdEe
WA ZAH FUAS FERAE T AN Y BA, Teln &Y A5

(‘winner-takes-all’) 2] ZA| 27} 2= 718 BAQ #<&3, )42 (adversarial) A
Azate] Aol 2 el AYIE A e AAE 9 HelE oAd] BoET

Dispute Resolution Mechanism”, Journal of International Business and Law, vol. 18 (2018), p. 233 [“The
Egyptian Prime Minister’s rejection of a $10 million negotiated settlement in favor of arbitration proceedings
in SPP v. Egypt is often cited as an example by scholars to elaborate political pressures faced by a state in
times of crisis.”].

81) B=7, “FARRE-Z7H2AASDS)H AR, FEAEEs A6l (2023), p. 16 [0l ofsh ZAYsHA
o 7bg 2 dE2 BAALS, 53] =719 AR AR AdS ARt njRE A ddte A7
olehT.
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7t SPP v. Egypt (ICSID Case No. ARB/84/3): Mx|& zal Z2x|

Mo

Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt A1 (ICSID
Case No. ARB/84/3 (1992))> ®Z|- 73 A2 gteldo] =fe] “AAH A Fioll os) =
A uf o BlaEe] RAYHEAE BT =4 Ao AIFF Aot FA| o]
HE ARE FYAY HAXL £8F 7137 AU SoNE B 0B AR 3

e AAFoRA S APH £4e AxsgTk)

B EAL 1974d ZFo|x AYH Southern Pacific Properties (Middle East) Limited
(SPP(ME))7} ©|HE =% #37|4 (EBGOTH)I A ZS ©]28} ‘Pyramids Oasis Project’
(17 v = QA iR AR i) B FAA ol A HIFEE AT 12
U 1977 2RE s 1 o) vEdE §4 23S 878k ] ZXF ibdo]
IZEAAL, 1978 5€ 279 E3F-AHRE AHE, 22 3 59 28Y o] E FAH(GIA)
o] &9l H3] Aof, 2 o 6¢ 19¢ e A267 F 7€ 1€ FEFol 93) i
EX 7} Fge] 138F {4F (“public property (Antiquity)”) o2 A EFEHA, 71E T3
AN &7 HaHo Z2AEE AW FHEATESY

o

ool A}l &2 BAF=o] o|JE HE A435 (Law No. 43) Z Heads of Agreement
FFEA AT F= BAAH ] o) F-E AWty A, Z2AE Fgo

RAF9] AFE 243 o]HE (ARE)E U Z 1984 8¢ 24 = A FAEAZAA

82) Andrea Kupfer Schneider & Nancy A. Welsh, “Bargaining in the Shadow of Investor-State Mediation: How
the Threat of Mediation Will Improve Parties” Conflict Management”, University of St. Thomas Law Journal,
vol. 17, no. 2 (2021), p. 387 [“The Egyptian Prime Minister chose to proceed with arbitration rather than
agree to a negotiated settlement of $10 million. The arbitral panel later issued an award of $32.6 million
against Egypt.”].

83) Southern Pacific Properties (Middle East) Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/84/3, Award
on the Merits (20 May 1992), paras. 1, 42-61.

84) Ibid., paras. 62-70 [“In late 1977, the Pyramids Oasis Project began to encounter political opposition in Egypt
and it became the subject of a parliamentary inquiry. Opponents of the project claimed that it posed a threat
to undiscovered antiquities.” , In a decree issued on May 27, 1978, the Ministry of Information and Culture
declared the land surrounding the Pyramids to be “public property (Antiquity).” , “On May 28, 1978, the GIA
withdrew its approval... As a result of the Decree of the Minister of Culture and Information dated 28/5/78...
it is impossible legally to implement this project on this land.”, “On June 19, 1978, Presidential Decree No.
267 was issued, cancelling Presidential Decree No. 475... On July 11, 1978, the Prime Minister issued a de-
cree declaring these same lands d’utilité publique”].
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] (ICSID)°ll Z=AZ #7|51%ths) H 72 2o o]FES 3|7} Ha 2 Z2AE £7 %
i]% AN E] XH"P?_(ﬁ]‘lF?_E +§:)% ezt oM E AR Fd YAt E FHA

olof] gk AT BA; (fair compensation) 2 Q734
B A dusi, 7919 F4<

% $27,661,000 USD ¥ A HolA=

r-{n:
P,L
0

=

o

-

_l-LI

O

Hu l
15

oy

o

-4

O

m[n il
=2

Y

o

FET YL o] A A 7] SACNA, F, T3] Tzﬂa A8 Aol F FA
A el AZE A el ot} FA] HFRI(SPP) Z-2 1,0005F 2] (USD) AlollA]
AL 270 FAAE 3¢S AN Hl QTksy) L A o] E FE AP =
I 9 FHof] A o7 T A5 AAEH A& 4 =22 s FElet 9

gelehe ARetn FAYAE Gk

o= oA =3t ISDSAIA] A SAIE JlEuE FQ Ao Bl AXA v o] A

85) Ibid., paras. 1, 107 (“O n August 24, 1984, the International Centre for Settlement of In- vestment Disputes
(“the Centre” or “ICSID”) received a Request for Arbitra- tion”, “asked for the following relief: *** determine
that the ARE violated its obligations thereunder, determine the liability of the ARE to compensate SPP(ME)
for the termination of its investment agreements”).

86) Ibid., paras. 158, 183. (“Thus, the Claimants are seeking ‘compensation’ for a lawful expropriation, and not
‘reparation’ for an injury caused by an illegal act such as a breach of contract.” “Nor have the Claimants
challenged the Respondent’s right to cancel the project. Rather, they claim that the cancellation amounted to
an expropriation of their investment for which they are entitled to compensation under both Egyptian law and

international law.”).

87) 1bid., para. 257. (“THE TRIBUNAL, by a majority, AWARDS to Southern Pacific Properties (Middle East)
Limited and Southern Pacific Properties Limited, jointly, THE SUM OF US $27,661,000”).

88) Andrea Kupfer Schneider & Nancy A. Welsh, “Bargaining in the Shadow of Investor-State Mediation: How
the Threat of Mediation Will Improve Parties’ Conflict Management”, University of St. Thomas Law Journal,
vol. 17, no. 2 (2021), p. 387 [“The Egyptian Prime Minister chose to proceed with arbitration rather than
agree to a negotiated settlement of $10 million.”]; Catharine Titi, “Mediation of Investment Disputes Under
the ICSID Mediation Rules: An Overview”, in Alternative Dispute Resolution in the Western Balkans (Marc
Bungenberg et al. eds., Springer, 2025), pp. 167-168 [“In SPP v. Egypt (the Pyramids case), the Egyptian
Prime Minister had rejected a tentative settlement agreement of 10 million US dollars in favour of arbitration,
since he considered that such a settlement “would open him to attack by opponents and the media”. This dis-
pute was ultimately settled after arbitration for 17.5 million US dollars.”].

89) Catharine Titi, ibid.; Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of
Disputes, Standards and Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p.
252 [“..the Egyptian Prime Minister rejected a negotiated settlement of $10 million in favor of arbitration
proceedings which would later issue an award for $32.6 million against Egypt.”].
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& HelZTh AW 2RPA BHAN B u, T AA2 AT Pl WA AFL
ABHFABIN AT FAH o Polng AxH BAe] 1Ak JjHoR Ao
W, 298 5 ATH F1 45 BES FAHA AFH AP O PR, F

T e & Fu Fof= FARE EAY AAH HEE B 2 Age A "0

A= oJHE AR XA AdS dep] A8 gelE ARstal SAEAE FAFL
W, 71 g7k 530 ICSID $A19] 539 A 3 2oll, olYE A= dx Fe
7Fe R Tl o] 3ufof 2eh= of 326008 2 (e S F
ohon o] Abdl= B4 ghefell oJgh sidS ZhR e 7P A HR] Al 8110 =7t U]

Bo) AR A FAYL F HAET2)

al
o=
N

L}. Metalclad v. Mexico (ICSID Case No. ARB(AF)/97/1): =X &4 £9| 2| m}et

ey

A SPP AR} ISDS®] WA T=(=7h SHA 24 FAR AT 2AHE K
09, Metalclad v. Mexico A& $43 ATJAGFEARDANAZA TA7F AFAEA
g7 2 F A AR F, o] Alele BAF BAA o2 BEARASHe] A7A
AF BAE AA R dohe A 43 A, SANA S HA St 2 A 24
she AR 2 BoEh

B BALS v= 71 Metalclad7} HA S G FRE5E H7ls iygA] 4 2 %
5= Bl AW FE(San Luis Potosi 5)<] Wit} o] AJe) i

%
%79 A% (Beological Decree) .2 213) AHgl £90] G742 FAHRA S5l

90) Andrea Kupfer Schneider & Nancy A. Welsh, “Bargaining in the Shadow of Investor-State Mediation: How
the Threat of Mediation Will Improve Parties’ Conflict Management”, University of St. Thomas Law Journal,
vol. 17, no. 2 (2020), p. 387 [“If citizens are unhappy with these agreements, they are likely to accuse the
officials of weakness at best and corruption at worst.”]; Mariam Gotsiridze, “Challenges of Mediating
Investor-State Disputes”, ICSID Review - Foreign Investment Law Journal, vol. 39, no. 1 (2024), pp. 108-109
[“Government officials can end up in jail or be prosecuted for settling matters and for signing settlement
agreements.”].

91) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p. 252.

92) See ibid., p. 237. (“The greatest obstacle to the integration of mediation in ISD is arguably the political con-
venience of accepting an imposed decision and the reluctance of governments and state officials to take own-
ership over settlements.”).
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T}93) Metalcladw 1997'd 1€ 29 NAFTA Al11780l A FAE A713a,04 20001d
84¥ 30¥ WAFF= HA A AR 227} 8o st A st FAAFA H
3} $16,685,000.00 2219 vid-& Wohe WA AT HAH O Es FAAL o
& s Atk

I3 FA-A A Y Ao E B33, Metalclad®] CEOSE Grant Kesler+= ©] 73
ol s ‘SF=2 BT (“decidedly unsatisfied”)’ 31THL 3] 11519tk 1= oF 4007 &
glol @sh= gt SA W8 4dof o] ARA] FAER} 7 EAN O, FAE
o WA|Z GRelo] ‘A #A| 3bEk (“broken business relationship”)’ & 7Hg & A2
AZHY. O FA L FFoly Ay A3 A4 A BAIE Bk A g
I H AT

Kesler= Aite HEd o Avhd 22k vls243 S0 2ATHe A5dle Aolzka
SIS ol EATAA o] A71H BA 7AE A 7PR1§ 2= 278 (mediation)
o] T84S IR 1:}99) AR o] Al s4T FAA A A BA 9 3 E53} A

Ao A& TheAE BRE e 24 A= AdEE WS

93) Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award (Aug. 30,
2000), paras. 1, 29, 59. (“Metalclad alleges that Respondent, the United Mexican States... through its local
governments of SLP and Guadalcazar, interfered with its development and operation of a hazardous waste
landfill.”, “The National Ecological Institute (hereinafter “INE”)... granted COTERIN a federal permit to con-
struct a hazar-dous waste landfill...”, “On September 23, 1997... the Governor issued an Ecological Decree
declaring a Natural Area for the protection of rare cactus. The Natural Area encompasses the area of the
landfill. Metalclad relies in part on this Ecological Decree... maintaining that the Decree effecti-vely and per-
manently precluded the operation of the landfill.”).

94) Ibid, paras. 1, 8.
95) Ibid, paras. 112, 131

96) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p. 251.

97) Ibid., p.252. [“Neither the aim nor the consequence of arbitration is to repair a broken business relationship.”].

98) Ibid., (“He stated how With the benefit of hindsight, he would have preferred to use more informal mecha-
nisms to settle.”).

99) See O|R}Tl, “BIITF WAL G1A RO RA A4 584 Alnet AEA AL 93t WA AR, =AY
ste] =% 67 3= (2022), p. 189. (“53] =4 o] 2o R FARIE0] 719 WA

2 714 QA8 U2 7150 ok Aol
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C}. Achmea v. Slovakia (PCA Case No. 2008-13): ExX{&Ext & =™ #HD

Achmea v. Slovakia A= ISDS TAEA7F At Aol @8 Holle, A% Aol ¢
FEAQI Y-S AA ST GAAEC] It 18H A (adversarial) FA A =}l
Al Blojuz|7} w9 oA HohE He BAET. o] Alle 2ol TR e} WA (in par-
allel) 7ol ofzl, T4 WA Aol 72 o2 AlEojof & A2 A}, = ISDSeA]

‘ZARAATY EY] oGS AlAFGHT100)

o] A EAL YEdHE FEXFAR] Achmea (7 Eureko)’} €Z0}7|o} AH-o] AR
A R RIgst 24 me} fA] RPAE et Pt 5 2T A<l
£ 2006 E=2u7Iore] AE wA ¥, E&bb7|oF ARI W1 A RGAL] o]¢] g
< Agsta 1 BIALE AEA FZ3817] 918) (“drive out”
A=frafehe 245 @3 A2 2A, ol P FEolA Yd @ E-£E117]0} BITY &
AEHU-F oFFET) AW Foll aidotal F2FTh10D oo Achmea(d7-<))+= 20083
10€ vYdg=-&g2u7|ot BT A8t £20H7]oks AtHE UNCITRAL S 712 ol
w2t PCA TAE A718H3th102)

p—
A
ol
[isd
ot
>
_‘>i
[o

>
>
>
>
%)

FAAERTL de] XM= Aert 4 O 2 GAAE
Al 278e At BATE G5 FR7F FEACE Y EVbsTA ¥oH, &
Zke} H2E 72 = o] H A HA A7 (“black and white solution of a legal decision™)©] £
Aol A H A 9] A3 “optimum outcome”)= ©Fd T AP AFetH, A2} 22 HA

PEe W) BOE 242 Ea) 4% oloo] Bials AW e AL ALHAT0Y

i}
4
i
ofy
2
el
o
1
rlr
o
fr-)
X

ojAY FABARTE 222 FARAEG FAARE] Fefol o3t sjdo] T HWrta

AR B2 g3 old el dolgiekion TRl BFEA, FAAES o YIF o}

100) See @AM, “ZAJHR| 0] £Jut ISDS AP A, "ASIAE Ay Al19E A1 (2012), pp. 19-24.
101) Achmea B.V. v. The Slovak Republic, PCA Case No. 2008-13, Final Award (Dec. 7, 2012), paras. 1-2, 123.
102) Ibid., para. 12.

103) Ibid,, para. 60; Kun Fan, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal of Dispute
Resolution, vol. 2020, no. 2 (2020), p. 328. [“...the arbitral tribunal remarked at the close of the hearing...
that... settlement ‘would be a good thing’ because...’ the aims of both sides seem to be approximately
aligned, and that the black and white solution of a legal decision... is not the optimum outcome in this
case.””].
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22X &ty FAEAE At 2012 HF HAS wDokt)i105) I E= 20121 12€
79 €Zn8p7lo} AR 27t FAAFHU S Y F(FET) {xtelgtar ddstar ¢F 22107
2o ujd-S Hgltt.100)

o] Azle BAYAAT} thAA AR Heid W BN 8-S TS0 WA
2 AR Agd T 1A Folt, Bl 24 DAoRE ofn AAE FA)
AAA Yol ofiths Mg HelEth AF o)t 2Fo] YL /KW 24

27] @, & RAAESY Eu)go] MAlsAY Arhd FE7} WH7) ol del A%
ofol & AART,

2. 3 2. ISDSe|A A ] A& Al

g A E ISDSONA Y] 24 Ad)| Al Ed = B3, ISDS Al=9] =2 vl&3 &
L85 7% Foll gk vlgo] SAtEA, HZo AA| ISDS A A 24 & 483l
+ AEEo] YeaL k. o= o] ¢ o o]&4] =9 HF-EA Fal, 771
T aH9] wjdgo] ¢3l dolx EL IAFAEAR S AT F Ae, dHF ol
A

i
487409 tioks] BAN ST R A4 AR Helzth

7
—Es
=

7} Barrick (Niugini) v. Papua New Guinea (ICSID Case No. CONC/20/1): ICSID
Conciliation Ex} &8

Barrick (Niugini) v. Papua New Guinea A1 1966'd ICSID 3 <KICSID Convention)©l

HAE 34 “Conciliation” 217} 229 vt Ad7HEd B4 1SDS £l &85 o

gA el =A A Abglo]thi08) ICSID AN A4E Conciliation AFA-& 20254 59 7|&

104) James M. Claxton, “Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?”,
Pepperdine Dispute Resolution Law Journal, vol. 20 (2020), p. 83. ("In the arbitration between Achmea and
the Slovak Republic, the tribunal made an uncustomary remark to the parties at the close of the hearing on
the merits:...")

105) Ibid. (“the parties did not attempt mediation but pressed forward in arbitration proceedings.”).

106) Achmea B.V. v. The Slovak Republic, PCA Case No. 2008-13, Final Award (Dec. 7, 2012), para. 352.

107) RHef FARREO] o] Ao 2o 525t o] WEu[&2 ufEH]-&o] Hch

108) See Barrick Gold Corporation, “Barrick Serves Notice of Dispute Over Porgera”, News Release (Jul. 10,
2020).
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Z 1579 B3 A2 §857} F3] A =x3rhi109)

o] AL o7 |Y(PNG) A7} Porgera 34+ 5% 2= (SML, Porgera Special
Mining Lease) 7341-& A38}3, thal 97|10 B4 A58 AHolgka 43 | whz}
TSI TEL0) o]of FAk EGARY] §2F FAFAR] Barrick®] &5 A}3] AkBarrick (PD)
Australia Pty Limited)= 20201 8¥ 11 ICSID FA(ARB20)27)E Al7|8F Tt &+,
FAA = FAA7] olAEEH 8 7HsAS o173, ofddl F#PH<IQI Barrick (7%
o] B3XhE 9 TA 552020 8€ 119) o]HQl 20201 7€ 229 ICSID Conciliation
HZHCONC/20/1)E 7 AI8FA T]112)

ol FAA) YmH o2 FA| 9} 324122l Conciliation Hx-5 ¥ 3Y3}4] (in parallel) &
= 429 ‘% EY (Two-track) AZE F3+ Ao 2 RBATLI) & FAE B+
2 A g Wi e ABSl ok Stk M gaar BRE tehe s, 24 4

o

e FAAE ARl 4 S A7 RleAAMTEE 2R AEAE T HEd)

i)

109) Gennadiy Tsirat & Oleksiy Maslov, “The Role of Mediation and Conciliation in the International Investor
State Dispute Settlement”, Actual Problems of International Relations, vol. 1, no. 163 (2025) p. 89; =7,
“ERALRI L2 RASDS) T AR, TEAHE, AI61S (2023), p. 7. (ICSIDO] T, A E]ofo]
HEAE A o}l skl 28I Al e o= selfiy)

110) Barrick Gold Corporation, “Barrick Serves Notice of Dispute Over Porgera”, News Release (Jul. 10, 2020).

111) Barrick (PD) Australia Pty Limited v. Independent State of Papua New Guinea, ICSID Case No. ARB/20/27,
ICSID Case Database; James Claxton, Luke Nottage & Ana Ubilava, “Mandatory Investor-State Conciliation
Before Arbitration in Asia-Pacific Treaties: New Developments and Implications for India and Australia”,
The Indian Journal of International Economic Law, vol. 13 (2021), p. 213. (“Barrick Niugini is a joint ven-
ture between Chinese Zijin Mining and Canadian Barrick Gold, whose Australian subsidiary instituted an
ICSID Convention arbitration in parallel with the conciliation on 11 August 2020 under the 1990
Australia-PNG BIT.”)

112) Barrick Gold Corporation, “Barrick Serves Notice of Dispute Over Porgera”, News Release (Jul. 10, 2020);
James Claxton, Luke Nottage & Ana Ubilava, “Mandatory Investor-State Conciliation Before Arbitration in
Asia-Pacific Treaties: New Developments and Implications for India and Australia”, The Indian Journal of
International Economic Law, vol. 13 (2021), p. 213. (“The latest was filed by Barrick Niugini Ltd against
Papua New Guinea on 22 July 2020 under a mining lease con tract.”)

113) See James Claxton, Luke Nottage & Ana Ubilava, “Mandatory Investor-State Conciliation Before Arbitration
in Asia-Pacific Treaties: New Developments and Implications for India and Australia”, The Indian Journal
of International Economic Law, vol. 13 (2021), p. 213.

114) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 174. (“thus
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olgd Hge FaFY. FZ=9] Conciliation Hat M |2 ICSID =4 9Y3)
(Conciliation Commission)7} 2] TFAE A, 2021. 4. 9. A L3 = =0 AR
AE AN AAE SEIATRIDGS] I 23, 20219 49 10Y 34 &
ANE 218 749 J= 718 T2 (binding Framework Agreement)ol] =& 3)T}116) o] 3to]
+© PNG AH Zo] F4te] 3 2| 8(51%)< Rt BNLe| UHA| &4 A E49%)=
B§315, BNLO| Al&a) A 334+ 29 2 operator) 24 A4 2 SPAL FAITE U&S
AR Tk &, S AT A FAE vl FE2 Fojol =23 102, BNLO]
289 51%5 BHo YA BRI7F ALE S73tb 1 AXH R HES M

7

A 3kl BarrickS 49% A &S ZEA|nE s34 SFEE Al A @
7

-

0.8

o] A Hak= HIF/NE AgHo FAHQ] 24 Ade & & glo 2021. 4. 9. =
JEIA BT o] 2021. 4. 10. 712 AAol theF FAA Fof HEAtgv) w3E A
o] H]Z0], Conciliation Ex}7} ¥Zo] EAE FF o8 FAs A Exal Zo] Fitk &
IS Alshs 224 Folo =edte v 7|og 2102 HRlth o] HlE 20221 A
% ICSID %% (Mediation) 7f2©] obd %54 <l Conciliation Ax}o]71 sk}, SA #|7] A
274 HAE AT § FANAE A7)ete, b 2% A M A ‘Med-Arb
Ed Hehog oo 9zt BEARAS ARt HE SHdA BEHOE AT

Aere HoF= Aol

b

helping to enable settlement ‘in the shadow of arbitration’”)

115) Barrick (Niugini) Limited v. Independent State of Papua New Guinea, ICSID Case No. CONC/20/1., ICSID
Case Database

116) Barrick Niugini Limited, “Barrick Niugini Limited and the Government of Papua New Guinea Sign Framework
Agreement to Reopen Porgera Mine”, News Release (Apr. 10, 2021). (“SATURDAY 10 APRIL 2021:
Barrick Niugini Limited confirms that a binding framework agreement, the first step of the process to re-
open Porgera Mine has been agreed between Barrick Niugini Limited and the Government of Papua New
Guinea.”)

117) Ibid. (“Under the terms of the agreement, ownership of the Porgera Mine will be held in a new joint ven-
ture owned 51% by PNG stakeholders and 49% by Barrick Niugini Limited, which remains the operator of
the mine.”)
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L}. Systra v. Philippines (ICC Case): IBA T#&! 7|8 =X A= A

Systra v. Philippines AF&|+= ISDSOlA 24 A| =7} ICSID 19| 33 73S S &&
2 g s BoFEe Aottt B EAS Systra SA9F I dA] AFARR] Systra
Philippines, Inc.7} D23 AF 713S JHE A7 Astd 9 & Z2AE 3#H A7)
FHAFE dew BTA HIRHUNT B 32 SAEAE gstaat, FAE A7
+ izl 20129 AARSALE S| IBA)7E AR FAAR-=7E 2 24 7Z/(IBA Rules for
Investor-State Mediation) Il @2} =414 3] 2] A(ICC) 4Fsl ‘=4l ADR AE] oA A&
APs7| 2 ol k118

o Al 5 713 ZRolA oo 8 2ETh 34, 1DS £ 812e] 4o] 1CSID A2
of HeuA B I0CSH Be AEFH AAFAVIHOE o] BT &S HolE
ok £, BA 33 2 A soft lawyo] Al BANA FAAES] Felol oJs) 4
A 27 202 Aso] BEHTkE Holth, T o] AdolAe] 2A AR

]
4
Z2Q) o) BEolt o]2A Rd Ao HThI9

3. 73 3. ISDS A4S A=33 xpAg F215A Al

ISDS A|A oﬂxi }Jé A% e wpA et A, 8 Bl WA F ad hoc 02 =
AN &3k o, 1SDse] 2A7F He FARY A 24e F4H0la A=

118) Kun Fan, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal of Dispute Resolution, vol. 2020,
no. 2 (2020), p. 338. ("The dispute brought by Systra SA and its local subsidiary, Systra Philippines, Inc.,
arises out of allegedly long overdue invoices for services and work performed on infrastructure projects
(including metro and rail projects) for various government agencies of the Philippines.”, “In an effort to
avoid arbitration, the parties agreed to conduct a mediation pursuant to the 2012 IBA Rules at the ICC-ADR
Centre.”); Luke E. Peterson, “In an Apparent First, Investor & Host-State Agree to Try Mediation Under
IBA Rules to Resolve an Investor Treaty Dispute”, IA Investment Arbitration Reporter (Jul. 19, 2016). (“In
an effort to avert arbitration, the parties have agreed to conduct a mediation pursuant to the 2012
International Bar Association rules for Investor-State Mediation, and under the auspices of the ICC-ADR
Centre. “, “It’s unclear whether the 2012 rules have been used to mediate other disputes between investors
and states — this is the first known case involving a sovereign (rather than merely state-owned entities or
private respondents)”).

119) Mariam Gotsiridze, “Challenges of mediating investor-state disputes.”, ICSID Review-Foreign Investment
Law Journal, vol 39, no. 1 (2024), p. 110. (“One example is Systra v Philippines, where parties unsuccess-
fully attempted mediation under IBA Rules”)
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120) Romesh Weeramantry, Brian Chang & Jay Santiago, “Conciliation and Mediation in Investor-State Dispute
Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID Review - Foreign Investment Law
Journal, vol. 38, no. 1 (2023), p. 228. (“he China-HK CEPA IA... also contain detailed mediation
provisions. They are unique because they do not provide for ISDS arbitration.”); Ignacio de la Rasilla, ““The
Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State Dispute Settlement”, ICSID
Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 178. (“mediation in CEPA is not adopt-
ed as an ‘additional means’ of ADR, but is instead treated as the ‘primary means’ to resolve investment dis-
putes without the ‘choice of arbitration as a fall-back option’.”)

121) Shu Shang, “Responding to the ISDS Legitimacy Crisis by Way of Mediation: Implications from CEPA’s
Dispute Resolution Mechanism”, Journal of International Business & Law, vol. 18, no. 2 (2019), p. 234.
(“CEPA’s inclusion of an independent, stand-alone mediation mechanism should be seen as China’s prag-
matic response to the ISDS legitimacy crisis,”)

122) Investment Agreement under the Mainland and Hong Kong Closer Economic Partnership Arrangement
(signed 28 June 2017), Art. 19; Kun Fan, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal
of Dispute Resolution, (2020), p. 335 (“The two Mainland mediation institutions approved to deal with the
disputes between Hong Kong investors and the Mainland... are the Mediation Center of the China Council
for the Promotion of International Trade/the China Chamber of International Commerce, and China
International Economic and Trade Arbitration Commission (“CIETAC”).”).

123) Investment Agreement under the Mainland and Hong Kong Closer Economic Partnership Arrangement
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[Investment Agreement under the Mainland and Hong Kong Closer Economic Partnership
Arrangement (CEPA)]

Articles 19 Dispute Settlement between a Hong Kong Investor and the Mainland
1. A dispute arising from a claim by a Hong Kong investor that it or its covered investment has suf-
fered losses or damages resulting from a breach by the Mainland authorities or institutions of the
obligations provided in this Agreement in relation to the Hong Kong investors or their covered in-
vestments (hereinafter referred to as “investment disputes”) may be settled by the following means:
(v) resolution through mediation whereby a Hong Kong investor may submit an investment dispute
arising from this Agreement between that investor and the Mainland to a mediation institution
of the Mainland side;

(vi) recourse to the judicial proceedings under the laws of the Mainland.

Article 20 Dispute Settlement between a Mainland Investor and Hong Kong

1. A dispute arising from a claim by a Mainland investor that it or its covered investment has suffered
losses or damages resulting from a breach by the Hong Kong authorities or institutions of the obli-
gations provided in this Agreement in relation to the Mainland investors or their covered invest-
ment, may be settled by the following means:

(iv) resolution through mediation whereby a Mainland investor may submit an investment dispute
arising from this Agreement between that investor and Hong Kong to a mediation institution
of Hong Kong;

(v) recourse to the judicial proceedings under the laws of Hong Kong.

olo we} F==A A F-HSA ¢ L3 (CIETAC) 5 AAE 7|#o] CEPA FAEA =

4 FHe SR vhasigohe

Bof olefd 2ol AT A9, A FAFAZE obd FAFATY B T

doll 255 AZIE 7 ATH“recourse to the judicial proceedings under the laws of the

(signed 28 June 2017), Arts. 19.1(v), 20.1(iv).

124) China International Economic and Trade Arbitration Commission (CIETAC), CIETAC Mediation Rules for
Investment Disputes under the CEPA Investment Agreements (eff. 12. Dec. 2018); Kun Fan, “Mediation of
Investor-State Disputes: A Treaty Survey”, Journal of Dispute Resolution, (2020), p. 335 (“The two
Mainland mediation institutions approved to deal with the disputes between Hong Kong investors and the
Mainland... are the Mediation Center of the China Council for the Promotion of International Trade/the China
Chamber of International Commerce, and China International Economic and Trade Arbitration Commission
(“CIETAC”).”).

191



C EFERSHT 2026-01

Mainland/Hong Kong”).125)

ol AHY FAAY] Al i FATAIS I £88AE s A
o oolHY FARAY] BANAsToR FAE wiAlsla 2 cFuladRie R
ISDSE 74T 22, T3 Fd =77} ohd T2 5837 (Special Administrative
Region)Zh= %, & ¥ (One Country, Two Systems)’2] 53+ X2 - AHA 9144
1A W) SAFALAANA &S FATAEA Bde e A88] ojdue &
| 1% 243 o2 Btk ok o]t EA9) A Skjudicialization) R TH= 27
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o] A=A 727} B3tA o 7 ulygH ExA0] mdo|g}l Br1e 4= Qlu}126) o]=

Y rroolt
!

L}. EUS| CETA (FHLICH-EU, 2016) 2! EU-Singapore IPA (2018): ExpHeIn} =X

U4 & T3 CEPA Ao FARAANA FA-AL AA S A T F313 <
FAE HPoH, FHAREV) O] FE5= HA FARA ST, CETA, EU-Singapore
IPA 5)2 71&9] ISDS TAE tAsh= FAHE Y (Investment Cour[)% =4 sAll,
24& 34 EANAEARE AJANA FAY TES Hse RS FHstka Stk

o1& BU9 H4 AL Bl 24S T F ke Add XA o, e 74
Q1 <24 A} (Mediation Protocol)’ & A3+ F-454(Annex) FE| = nlEst th=
o] FAolt127)

125) Investment Agreement under the Mainland and Hong Kong Closer Economic Partnership Arrangement
(signed 28 June 2017), Arts. 19.1(vi), 20.1(v).

126) See Shu Shang, “Responding to the ISDS Legitimacy Crisis by Way of Mediation: Implications from CEPA’s
Dispute Resolution Mechanism”, Journal of International Business & Law, vol. 18, no. 2 (2019), p. 234
(“CEPA’s inclusion of an independent, stand-alone mediation mechanism should be seen as China’s prag-
matic response to the ISDS legitimacy crisis,”); Ignacio de la Rasilla, “’The Greatest Victory’? Challenges
and Opportunities for Mediation in Investor-State Dispute Settlement”, ICSID Review - Foreign Investment
Law Journal, vol. 38, no. 1 (2023), p. 189 (“This preference, which is deeply rooted in Confucian non-ad-
versarial values, but which has also been recently fostered by awareness of the risks of a ‘litigation ex-
plosion’ at the domestic level, is becoming mirrored in ‘its design of a dispute prevention and resolution
system in the diplomatically sensitive context of the Belt and Road Initiative’ (BRI).”).
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& 0, CETAGIUTHEU 227 A4 79 34) A820X(ZA)E olele} 2ol ‘2
AAEL QAEA 28& B3 BALS A3k o 5T & vk a B 128 24
Qo] MAHE 2AAALe] F560Y U 312 =8 S)7HA], 2A-A &3t A4 A4

=< AAska .

[European Union-Canada Comprehensive Economic and Trade Agreement (CETA)]

Article 8.20 Mediation

1. The disputing parties may at any time agree to have recourse to mediation.

2. Recourse to mediation is without prejudice to the legal position or rights of either disputing party
under this Chapter and is governed by the rules agreed to by the disputing parties including, if
available, the rules for mediation adopted by the Committee on Services and Investment pursuant
to Article 8.44.3(c).

3. The mediator is appointed by agreement of the disputing parties. The disputing parties may also re-
quest that the Secretary-General of ICSID appoint the mediator

4. The disputing parties shall endeavour to reach a resolution of the dispute within 60 days from the
appointment of the mediator.

5. If the disputing parties agree to have recourse to mediation, Articles 8.19.6 and 8.19.8 shall not ap-
ply from the date on which the disputing parties agreed to have recourse to mediation to the date
on which either disputing party decides to terminate the mediation. A decision by a disputing party
to terminate the mediation shall be transmitted by way of a letter to the mediator and the other dis-

puting party.

ol

HE HojFEr

7+ F-(permanent
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v

127) Romesh Weeramantry, Brian Chang & Joel Cockerell, “Conciliation and Mediation in Investor-State Dispute
Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID Review - Foreign Investment Law
Journal, vol. 38, no. 1 (2023), pp. 227-228 (“The EU-Singapore IPA (2018) and the EU-Vietnam IPA
(2019) contain a ‘Mediation Mechanism for Disputes between Investors and States’ in an annex. IIAs such
as the Canada-EU CETA (2016) allow mediation rules to be formulated after conclusion of the treaty.”);
See Global Affairs Canada, “Decision No 002/2021 of the Committee on Services and Investment of
January 29, 2021 adopting rules for mediation for use by disputing parties in investment disputes”, (29 Jan.
2021),
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/rules-
mediation-regles.aspx?lang=eng.

128) Comprehensive Economic and Trade Agreement (CETA) (signed 30 Oct. 2016), Art. 8.20(1).
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[EU-Singapore Investment Protection Agreement (2018)]
ANNEX 6 MEDIATION MECHANISM FOR DISPUTES BETWEEN INVESTORS AND PARTIES
Article 2 Initiation of the Procedure

A disputing party may request, at any time, the initiation of a mediation procedure. Such request shall

be addressed to the other party in writing.
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129) A&7, “SAAE=7R2AASDS) A wAI =", TS All6lS (2023), p. 9 (“REAY 7t
7] EXAESEAL 14 WA E(Tribunal of First Instance)?} AHd3ATHI . (permanent Appeal
Tribuna) 2 /%= 24A19) 2AYSHAERRS 7dsta QUTh).

130) Investment Protection Agreement between the European Union and its Member States, of the one part, and
the Republic of Singapore, of the other part (“EU-Singapore IPA”) (signed 19 Oct. 2018), Annex 6, Art.
2.1 (“A disputing party may request, at any time, the initiation of a mediation procedure.”).

131) EU-Singapore IPA (signed 19 Oct. 2018), Annex 6, Art. 4 (“The disputing parties shall endeavour to reach
a mutually agreed solution within sixty days from the appointment of the mediator. Pending a final agree-
ment, the disputing parties may consider possible interim solutions.”).
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132) Romesh Weeramantry, Brian Chang & Joel Cockerell, “Conciliation and Mediation in Investor-State Dispute
Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID Review - Foreign Investment Law
Journal, vol. 38, no. 1 (2023), p. 237 (“Bart Legum... observing that “Mediation in investor-state disputes is
an animal that is much discussed but rarely observed in the wild’”).
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133) Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID Review - Foreign Investment
Law Journal, vol. 39, no. 1 (2024), pp. 108-109, 115-116 (“when it comes to a potential payment of a sum
of money from the State’s budget, many States might find it more ‘palatable’ were, say, a tribunal to make
the decision for them. Then the government would avoid accepting political responsibility for settling”;
“According to the 2018 NUS Survey Report, the most significant obstacle to set tling disputes is ‘the desire
to defer responsibility for decision-making to a third party’ such as a tribunal.”; “reluctant to make
decisions... out of fear of public or political criticism, personal accountability or even criminal prosecution”;
“defer the responsibility... to a third party such as a tribunal or court”).

134) See OJAIYI, “=7} It 2R oA To A 24, IAAelR] =% Al67d A3Z (2022), p. 213 (“OF
R 2 A B2 A v a8 Aleshs 4% aWdd 80l 8ol oy AR g3
o] Aoz FlHes 249 An sidee Aleste A2 dAl ¢S Aotk

135) Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID Review - Foreign Investment
Law Journal, vol. 39, no. 1 (2024), p. 115 (“Authorized government officials are reluctant to make decisions...
out of fear of public or political criticism, personal accountability or even criminal prosecution.”).

136) James M. Claxton, “Compelling Parties to Mediate Investor-State Disputes”, Pepperdine Dispute Resolution
Law Journal, vol. 20, no. 1 (2020), p. 80 (“...reluctance of state agents facing investor claims to agree to
settle those claims out of fear that voluntary settlement may suggest weakness, corruption, or deference to
foreign investors...”).
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9] FA’(“attack by opponents and the media”)S WA 2 Aol AA A FH 5ol o9
G E H2ATIEA BT tEAQ oA o]t}.138)

olH g A} I8l 2022d AVFEE A EAY S E A TA(SIDRA) S| A EZAF A3}
= S| EF AAE S AlFsith s FAbel wEH 9] E H S AKexternal counsel)’ HT
L EFAE o d§(89% slal 24 AEEE 21%0] 13 vhd) AR WMEA 2 A
H Feto]AE(client users)’ AT SA9 =4S 7217} 50% 2 531
et AR Yt T8y o]yd BAH FRHE ETeta, AFHoR o
A8 20l &57Q AEFE Btk AAE 2018 NUSS| QI 7 A 2
A2 vlgol} Faff oo gt Tl el ~28 AFS

7| Boks, A3 SABAE Y HdoA A A-S Z7Kdefer responsibility) & =

Lt M= ®ok 2ot £xiet of i =HEo| Fx|

137) Gossiridze ®X| 27} EU50] Sxprteto] Fo] o] Fo] WA 4 9l AR I B oloh SR
AES ZAL ZAR}H(“post-audit or similar post-mediation procedure scrutinizing the process”)’ S 7MY 2 2o
Ao g2 #on, ol £& IA gl HX|A u|mh JfQIA el AlX|o] A} 714 0] it a0
2 o]ojXItty EAM St} See Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID
Review - Foreign Investment Law Journal, vol. 39, no. 1 (2024), pp. 107, 109, 115 (“...the main concern...
is a so-called post-audit or similar post-mediation procedure scrutinizing the process...”; “...government offi-

cials can end up in jail or be prosecuted for settling matters... such developments have taken place in certain

”,

countries after the change of political forces and the government.”; “out of fear of public or political criti-

cism, personal accountability or even criminal prosecution.”).

138) Catharine Titi, “Mediation of Investment Disputes under the ICSID Mediation Rules: An Overview”, in
Alternative Dispute Resolution in the Western Balkans: Trends and Challenges (Springer, 2025), pp.
167-168 (“In SPP v. Egypt (the Pyramids case), the Egyptian Prime Minister had rejected a tentative settle-
ment agreement of 10 million US dollars... since he considered that such a settlement ‘would open him to
attack by opponents and the media’.”).

139) Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID Review - Foreign Investment
Law Journal, vol. 39, no. 1 (2024), pp. 105-106 (“Client users use arbitration and mediation more evenly
(at 50 per cent for each mechanism), while external counsels indicated a much higher preference for arbi-
tration (at 89 per cent... over mediation (at 21 per cent)).”).

140) Ibid., pp. 108-109 (“in 2016-17, the Centre for International Law of National University of Singapore con-
ducted a Survey on the Obstacles to Settlement of Investor-State Disputes (2018 NUS Survey) and issued
its Report in 2018 (2018 NUS Survey Report).”; “...the most significant obstacle to settling disputes is ‘the
desire to defer responsibility for decision-making to a third party’...”).

197



C EFERSHT 2026-01

47 ISDSE HHHHE 27k #avt oA o 4AH Hue FRsln 24E B
o1 S1AE B, o1F 0T & sl T, B4 AT A B4
BS7} ek olejd AwA Ake @] BHHA, ol ue ojeiy, Jelm ®
A R 28 Aupeks A ) A9 FEE AR A% S ek

, 28 s AZY dsty 29 EAoIth B ItelA, AT S

Fate] A FEE0] gle FejAd AT 5 A= HAH M Agko] FAsAY
B gsith d7dd 59 A9 5718 GARR s AFd # HE O 2548 3
Zlo]o) A 1SDSS} 2L

23 PGS EE AN ZPA] B Aol 2L 9PS

A gelol ol =rie}
=olr)14)

b

=24, gl AFS A At Frro| Aotk AR At A 2"E TR
)

o B8 Al AL, XHEW golo me ‘2 Felw AFe

o QA e
o4k ;a»sm CERIS %Xﬁ F744 9 @_w Ao, 4t A

U 53 @3 SN AsE Al
aol wje} cqm 9] iHEr%%éH%—E 28)9] 942 dlojof s, clululE AHgsheel
Qloleps 1w BAA- WA A
A1 ARk k14 oleldt o4t Fuo] Btz AH o] 1SDS AAE 2HOR A
e A2 oldA WEE 89108 A8WTHUS) 53 FARET FARAC] et )

il
oL
2
2

N
=2
=
T
4

( —l]j
toke
o

>,
o
g
=
1, OE
o
of»

Jm

141) See 2 =73, “SARL27HEAYASDS) T FA £, "EAAUEs AlI615 (2023), p. 13 (“OIAY 271 &
Kixtol| Tt 24 Kll ojfg nalst slsiEl o)l AYstr] Mol Hxjof & Wi 591 Hxte] B4,
gro] Ysto] 2gEge ISDSAMO 2ROz dFshe 7S ofFA RHECh).

142) See ibid., p. 13 (“Z7IS GAALZ st= 240 TS HE Al12Z%0] T2 £ *APU 4oz 59
A2x2E AREZIA Y] #4& F8ot1.. SHRT SHOA AFohe ‘2P S U 2HARIS &
Tato] S 102 ISDSARIZHA] G&sl & FA2 oflgld Zloz osfgcty).

143) Ibid, p. 14 (“3 ED}E 7V 2 oj3le. 24 Aol EAI7E AlZ1E THsAdolu PRI R

A 7742 A8 A 4 /o).

144) Ibid., p. 13.
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43 Aok 4491 29, ) sl AL T 29 WA W9
A gk 3R ") ZnEs) @45 oR 42 etk Mol A

AR, FA ZF 280 FAlolth FARAL 11 A4 W, A, 84, AR 5 oY
A0 23 dF-et olsi#AVE B lF Sl Zlo] EAoth4n o9k #o] ISDS
Ao ‘R & =7 4 9 7] (“numerous different State departments and agen-
cies”) I HEE] JFOo= sl ZF 7]Ho] AL TE olsjHA} AR (“its
own different interests and considerations”)= 1L75}7] vl o|oAx ZAH2Le] R} gol
AHE 53] ofHA TETL) wEbA] o]2)d ket 7| # 1| ol BAlE &3}
I S Foohs 5T FH-FA(lead agency) Wt F-A7F o] AS & A=A A7}
mHRE 739, ISDSY] ¥t Ao FAZF oA g o =® s Fo|E A7 AdelA

w2 Aejol] wA 93do] Ar149)
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145) Ibid. (“.. =78 A252 Al1Y... ]2} oitez 59]9] o)A dojof gitt... ofjd]8] S AREsto] of
digelae Al Hallde. =789 Jofs AA tsd 59U dofof e,

146) o|X|Rl, “=7IF A SiA foEA 24, A eE =5, Ae7TH A3 (2022), p. 213

147) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and
Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 429 (“Investment
disputes typically involve multiple agencies or State entities (and not infrequently also on the part of the in-
vestor). This multi-agency scenario may require inter-agency coordination, channels of communication and
information flow.”).

148) Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID Review - Foreign Investment
Law Journal, vol. 39, no. 1 (2024), p. 108 (“Third, investor-State disputes typically involve numerous differ-
ent State departments and agencies, with each having its own different interests and considerations, which
makes it particularly challenging to mediate and settle investor-State matters.”).

149) See Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modemizing Conciliation and
Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 430 (“The creation
at the national level of so-called lead agencies tasked with the handling of investment disputes could make
a notable difference in a State’s ability to effectively manage investment grievances.”).
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= a4 A9l 2R SR Hr) 1sDs A gl aTARel Eug s
Mo FEa, ol thA WA RAP ek 24 16 Wi 9EY 1 348

7} 71YM(Confidentiality)2} £ AM(Transparency)?| S 2X

ISDSONA Ao & dxtAd BA| & sl 249 BA7 4410 <7943} I1SDS 7

geo| Aujd @79 ERA ko] FRHQ 713 FEo|ThI0

< AAEO] ‘ﬂal T4 Hojut E2HA olsi#AE =oJsta FeJA el
HAehs AANT £ 3t7] 98, viEN 4%, 5 924 7184 (confidentiality)’ &
AAE gt ol 71‘1;-@,% FAAREC] BAo td Y-S E25H Holss 3
+ A 3K comfort level)E 871 fsfl A o|thish 2022'd Al =¥ ICSID 27
T2 (ICSID Mediation Rules) A110% HA] o33 x4 2| 7|UAS Wtgsle], FAAEO]
2] FolotAl G 3 =AY &R oy}t <2AS dtal IAY skt AM(the

fact that they are mediating or have mediated)’ ZHA| & BIUZ StEF FA3IL UT}152)

150) See Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-
State Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 181
(“A fourth and more recent concern arising over mediation in ISDS is related to disjunctive tensions be-
tween the goals of transparency in ISDS and the benefits of confidentiality in mediation.”).

151) Catharine Titi, “Mediation of Investment Disputes under the ICSID Mediation Rules: An Overview”, in
Alternative Dispute Resolution in the Western Balkans: Trends and Challenges, eds. Marc Bungenberg et al.
(Springer, 2025), p. 165 (“...confidentiality will encourage the parties to participate in the mediation ‘with
a comfort level that enables them to be forthright in terms of their position regarding the dispute’.”).

152) ICSID, ICSID Mediation Rules (eff. 1 July 2022), Rule 10(2).
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[ICSID Mediation Rules (2022)]

Rule 10 Confidentiality of the Mediation

(1) All information relating to the mediation, and all documents generated in or obtained during the
mediation, shall be confidential, unless:
(a) the parties agree otherwise;
(b) the information or document is independently available; or
(c) disclosure is required by law.

(2) Unless the parties agree otherwise, the fact that they are mediating or have mediated shall be
confidential.

T2 d3Y ISDS A A= 15t “HA FA (secret courts)’ & T3 FAHTAITY FF
BA, 84, AU & T Tl FFS vIAYTE ARSI S Al WS dolgro
o, o]o] UNCITRALS A S AIALS = ‘2Eld 2~ A4 & eKMauritius Convention)’
5= Fol ISDSOl A T8 Y (transparency) 743+= ISDS A= 7§38 ] 4] A 2 thFo] g
th1sy) o3 ARollA =77} Hided 24 Has AH FAAe Fold A, o=
ARIALE o} o) 5] ZRE] WA o3} (“behind-the-door”) o] 2H= WIS 2T ¢l o] st

OH

153) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 182
(“UNCITRAL’s Rules on Transparency... and the 2014 United Nations Convention on Transparency in
Treaty-Based Investor-State Arbitration (‘Mauritius Convention’) entered into force... aimed at enhancing
‘public confidence legitimacy and accountability’...”).

154) Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID Review - Foreign Investment
Law Journal, vol. 39, no. 1 (2024), p. 111 (“Mediation might even be perceived as a behind-the-door proc-
ess to reach unlawful agreements. State authorities... might be reluctant... for fear of criticism from the con-
stituency and difficulty in justifying their decision to opt for it.”).

155) See Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-
State Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), pp.
182-183 (“confidentiality also plays a role in policy considerations involved in the decision whether to en-
gage in mediation...”).
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o]F g Ao tidk FAHA HFAo 2 CETA FHUTHEU 233 734 79 &
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156) CETA Committee on Services and Investment, “Decision No 002/2021 of 29 January 2021 adopting rules
for mediation for use by disputing parties in investment disputes”, (29 Jan. 2021), Art. 7(3).

157) Jaemin Lee, “Long-Term Relationship over Litigation: Mediation in WTO Dispute Settlement Proceedings”,
World Trade Review, vol. 23, no. 2 (2024), p. 13 (“Enforceability raises a critical concern. Financial and hu-
man resources might be wasted if an agreed deal is not carried out.”).
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EAIEE QAo A, %A}Z}—‘é—% 159 97} ICSID
Hekolu} w8 S Bl A /Heds HARS 5 Al H= A (“By asking an arbi-
tral tribunal to incorporate a settlement agreement into a consent award, parties can ensure that

their agreement is directly enforceable... or enforceable via the New York Convention”) 9. 2.4,
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158) ZJE7, “EAAFR7FAIASDS) Y BAIRA”, (B EEs AI6LS (2023), p. 15 (A7tEEX
QA AotRe QR Eolq Bt 27p|2o] YatAtel AL s Gore ARsx| ghes Ale,
7 7] ZolthE Fof AIsx).”).
159) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and
Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), pp. 428-429, n. 319
(“If ICSID mediation is pursued in parallel to an ongoing ICSID Convention arbitration and the parties

%)

[in]

B o
- aa
o N

reach a settlement during the mediation... parties could terminate the mediation, resume the arbitration and
request the tribunal to embody their settlement in an award...”).

160) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p. 253 (“By asking an arbi-
tral tribunal to incorporate a settlement agreement into a consent award, parties can ensure that their agree-
ment is directly enforceable (if made under the auspices of ICSID), or enforceable via the New York
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o]#H 3 EAE YEA R HAF+= A7} Achmea v. Slovakia AFA oIt} o] Aol A
SARARE A A2Vt T242 T oldHoE BAAENA 24 S Aast, <5
S Jlzi olmud M4 ool Aol ARt ol e A GoIE fwil
thieh) Ty FA R olyg k¥ Eetal, olv| At BAV} 1zkskE AR
=0 ?J’«]Oﬂ O]EZ] 0}_,_ Fxﬂg 715(]}%1:}162)

Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958.”); See ICSID Arbitration
Rules (2022), Rule 55(2) (“If the parties agree on a settlement of the dispute before the Award is rendered,
the Tribunal: may record the settlement in the form of an Award, if the parties file the complete and signed
text of their settlement and request that the Tribunal embody such settlement in an Award.”).

161) Achmea B.V. v. The Slovak Republic, PCA Case No. 2008-13, Award (7 Dec. 2012), para. 60 (“the aims
of both sides seem to be approximately aligned, and that the black and white solution of a legal decision
in which one side wins and the other side loses is not the optimum outcome in this case.”).
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162) James M. Claxton, “Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?”,
Pepperdine Dispute Resolution Law Journal, vol. 20, no. 1 (2020), p. 83 (“Despite this observation, the parties
did not attempt mediation but pressed forward in arbitration proceedings. ... the tribunal is a reminder that disputing
parties, entrenched in their warring camps, may fail to see the potential benefits of mediation.”).

163) School of International Arbitration, Queen Mary University of London & Corporate Counsel International
Arbitration Group (CCIAG), 2020 International Arbitration Survey: Investors’ Perceptions of ISDS (May
2020), pp. 24-25; cited in Romesh Weeramantry, Brian Chang & Joel Cockerell, “Conciliation and
Mediation in Investor-State Dispute Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID
Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 235, n. 135 (“The 2020 Queen Mary
University of London—Corporate Counsel International Arbitration Group Survey... surveyed 86 corporate
counsel... of whom 30 per cent ‘strongly’ supported and 34 per cent ‘somewhat’ supported mandatory medi-
ation before arbitration.”).

164) See QRA, “TRAAZ] =T} 1SDS AFA HeP, TASIARAT, 19U H1E 2012), p. 24
(BRI WA & ol Yabt Zho] AR} 8% 0BT £ oIS Gk e AR goo, WAl
Hol9l EARRAIT AR RAS AR S5 Q A9 ARIOR ol2le Aol AT L& ok
“mj2tAl, otof] FTA F7d= ol 2FRAI0 Eet 2 77 go FAZA @A Al AFAA™HA &
DA &7 ARtof] 28 4 918 Ziolth”); See also James M. Claxton, “Compelling Parties to
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olglgt A8 ol T3k, T olgoln|Z| E(UAE)7} i*E}ﬂﬂ(zomﬂ) LBRRCI D PN
2015'9), ot2mMYok2016\ )2} A A3 BIT 5 AAE =4S A4 HA Y P43 AA)
ZZ)(mandatory precondition)’ &2 HA|3}7] AIZHTE165) B QIEUAlol-E 5 X4 7
A FHEA} ¥4 (IA-CEPA, Indonesia-Australia Comprehensive Economic Partnership Agreement)
A14.23%= 9T (State)°] LA 7§ FAAE YFH O E ZH(conciliation) A2}
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ol olsh 2o zAAAF ] Egle 1 AAZ AEA S, 24 A4
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Mediate Investor-State Disputes: No Pressure, No Diamonds?”, Pepperdine Dispute Resolution Law Journal,
vol. 20, no. 1 (2020), p. 91, n. 101 (“An obligation to attempt mediation, or compulsions in that direction,
would give the official the necessary political cover for entering into settlement negotiations and avoid any
suggestion of weakness by the state.”).

165) ICSID, Overview of Investment Treaty Clauses on Mediation (Jul. 2021), pp. 5-6 (“The Costa-Rica UAE
BIT (2017) provides another example. Its Article 14 stipulates that ... ‘within three months after the re-
spondent receives notification of the dispute, it must submit to a third - party procedure such as conciliation
or mediation before an authorized center of the Party complained against in the dispute’”; “The
Mauritius-UAE BIT (2015) also provides for “consultations and negotiations” in the initial phase, and there-
after makes mediation or conciliation mandatory for investors, at the State’s election. Its Article 10(3) pro-
vides “When required by the Contracting Party, if the dispute cannot be settled amicably within three
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(Springer, 2025), pp. 167-168.
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171) Seraphina Chew, Lucy Reed & J. Christopher Thomas QC, “Report: Survey on Obstacles to Settlement of
Investor-State Disputes”, NUS Centre for International Law Working Paper 18/01 (Sept. 2018), pp. 12-14,
https://cil.nus.edu.sg/wp-content/uploads/2018/09/NUS-CIL-Working-Paper-1801-Report-Survey-on-Obstacles-to-
Settlement-of-Investor-State-Disputes.pdf ; cited in James M. Claxton, “Compelling Parties to Mediate Investor-
State Disputes: No Pressure, No Diamonds?”, Pepperdine Dispute Resolution Law Journal, vol. 20, no. 1
(2020), p. 85 (“A 2016 report... found that states are more reluctant to settle disputes than investors and that
the main reason for their reluctance is a preference to defer responsibility for deciding disputes to third-party
adjudicators... Underlying this concern is fear of allegations or prosecution for corruption, fear of public
criticism, and fear of setting a settlement precedent...”).

172) Angela Ray T. Abala, “The Role of Expert Advisory Mediation in Addressing Practical and Political Barriers
to ISDS Mediation”, Dispute Resolution Review, vol. 2, no. 1 (2023), p. 22.
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[ICSID Mediation Rules (2022)]

Rule 21 Mediation Procedure

(1) The mediator shall conduct the mediation in accordance with the Protocol and shall consider the
views of the parties and the issues being mediated.

(2) The mediator may request that the parties provide additional information or written statements.

(3) The mediator may obtain expert advice with the agreement of the parties.

(4) The mediator may make oral or written recommendations for the resolution of any issues being

mediated, if requested by all parties.
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173) ICSID, ICSID Mediation Rules (eff. 1 July 2022), Rule 21(4) (“The mediator may make oral or written
recommendations for the resolution of any issues being mediated, if requested by all parties.”).

174) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 176 (“In the
works of the WG 1II, study of the traditionally underutilized mediation mechanism falls under the ‘dispute
prevention and mitigation’ remit, and more specifically within the latter under ‘strengthening of dispute set-
tlement mechanisms other than arbitration’. This noted, mediation-related reform options have transversal
connections with many of the other possible reform options currently under consideration by UNCITRAL. ...
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combined, or can ‘be carried out in conjunction’, with both non-structural reform proposals... and structural
reform proposals (namely ‘a fully-fledged multilateral investment court (MIC)’ involving a two-court system
—a first instance court and an appellate body—accompanied by an appointment system for adjudicators’).”).

175) UN General Assembly Resolution 78/104 (7 Dec. 2023), in United Nations Commission on International
Trade Law (UNCITRAL), UNCITRAL Guidelines on Mediation for International Investment Disputes
(United Nations, 2024), pp. v-vi.

176) See United Nations Commission on International Trade Law (UNCITRAL), UNCITRAL Guidelines on
Mediation for International Investment Disputes (United Nations, 2024), para. 1 (“The Guidelines do not
impose any legal requirements binding upon the parties or the mediator...”).

177) Ibid., para. 46.
178) Ibid., paras. 36-39.
179) Ibid., paras. 16-20.
180) Ibid., para. 45.
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[Abstract]

New Horizons in Investor-State Dispute Settlement (ISDS):
A Study on Measures to Promote Mediation

- Focusing on Case Studies and Analysis of International Norms -

Junyeul Alex Yang

The contemporary Investor-State Dispute Settlement (ISDS) regime faces a severe “legitimacy
crisis” due to high costs, prolonged proceedings, inconsistent awards, and controversies regarding
the infringement of states’ sovereign right to regulate. Above all, the adversarial structure of
arbitration, which determines a clear winner and loser, inevitably destroys trust between parties.
As evidenced in the Metalclad v. Mexico case, this structure exposes limitations where even a
prevailing investor suffers the loss of a “broken relationship.” Against this backdrop, “Mediation,”
which reflects the parties’ substantive interests and seeks mutual benefits, is emerging as a new
paradigm for dispute resolution. However, its actual utilization in the ISDS landscape remains
minimal. This study aims to examine the causes of this discrepancy and explore concrete in-

stitutional measures to revitalize ISDS mediation.

This study identifies that the fundamental barrier to mediation is not the commonly cited
“lack of enforceability of settlement agreements,” but rather the unique characteristics of the
respondent State - specifically, the “political and institutional barriers” within state bureaucracies.
The move by many states to exclude government-involved settlements via Article 8 reservations
under the Singapore Convention suggests that factors deeper than enforceability are at play.
Notably, the SPP v. Egypt case serves as a decisive example showing how a bureaucrat’s fear
of political backlash regarding a voluntary settlement can thwart a rational agreement and result
in massive losses to the national treasury. In other words, state officials exhibit a tendency to
“defer responsibility,” preferring arbitration - where they can shift the blame to a third-party
tribunal even in the event of a loss - over bearing the “active responsibility” associated with a

settlement.
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Therefore, this paper argues that to promote ISDS mediation, institutional designs providing
“Political Cover” - safeguards against post-audit scrutiny, criminal liability, and political criti-
cism - must be prioritized for officials. Two specific measures are proposed. The first is the
introduction of “Mandatory Mediation.” By stipulating mediation as a compulsory precondition
to arbitration in investment treaties, officials gain procedural justification, engaging in negotia-
tions to fulfill treaty obligations rather than by arbitrary discretion. This also prevents the issue
of missing the optimal window for settlement due to the “procedural inertia” of arbitration (i.e.,
the entrenchment of adversarial relationships) once proceedings commence, as seen in the
Achmea case. The second is the active utilization of “Evaluative Mediation.” By leveraging the
mediator’s authority to make recommendations introduced in Rule 21(4) of the 2022 ICSID
Mediation Rules, a credible expert mediator can assess the objective probability of success and
the reasonableness of a settlement proposal. This provides officials with substantive justification

to defend against domestic political criticism and make rational decisions.

The international community is already establishing mediation as a new global standard for
ISDS through the adoption of the UNCITRAL Guidelines and Model Provisions, and the enact-
ment of the 2022 ICSID Mediation Rules. Aligning with this trend, the Korean government
should actively incorporate mandatory and evaluative mediation clauses when enacting or
amending investment treaties. Domestically, it is urgent to strengthen the ISDS response control
tower centered on the Ministry of Justice’s International Dispute Settlement Division. Furthermore,
institutional reforms are needed to establish clear legal authority and budgetary grounds for me-
diation, ensuring officials can engage in flexible and creative dispute resolution for the national
interest without fear of audits or political censure. In conclusion, mediation is an essential pro-
cedure that complements, rather than replaces, arbitration. By revitalizing mediation, the ISDS

regime can evolve into a more cost-effective and future-oriented dispute resolution system.

Key words: Investor-State Dispute Settlement (ISDS), Mediation, Mandatory Mediation, Evaluative
Mediation, Political Accountability, 2022 ICSID Mediation Rules, UNCITRAL
Model Provisions on Mediation, Singapore Convention on Mediation, Alternative

Dispute Resolution (ADR), International Investment Agreements (IIAs)
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