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World, A Global Growth Industry (Springer, 2017)t= 1 A|A| 58] gt =LA Q1 7|HM 2A, 25319
712491 xofeto]] At 7F Hct. Janet K. Tinoco et al., An Introduction to the Spaceport Industry:
Runways to Space (Routledge, 2020)= AtAA A™ oA 58-S £Us6ty, 2Pt W v|l=2yA §
B& BASHL b= AoA 25T teit). 7iE =wes Y, 5T 900N APEEY g
AR EASH Q0] B3 1xQ} AMQARA|E =95t A2 Melissa Kemper Force, Perspectives on
Commercial Spaceport Insurance for Catastrophic Launch Failure, 60 Proc. Int’l Inst. Space L. 587 (2017)7}
o} o] =RoNE AQlezate] YTelel Y J)5o) Wi AEA FHS Asdch AULE )
o] A Mto] sto]= David Radzanowski, Commercial Spaceports: A Window of Opportunity?, 9
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6) Jack Wright Nelson, Securing Europe’s Spaceports: A Legal Perspective, in Spaceports in Europe 5 (Annette
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7) Stephanie Stipsits, The “European New Space”: Spaceports Provided by Private Actors, in Spaceports in
Europe 40 (Annette Froehlich ed., Springer, 2021).
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International Space Law 237-239 (Oxford Univ. Press, 1997); Stephan Hobe, Bemhard Schmidt-Tedd &
Kai-Uwe Schrogl eds., Cologne Commentary on Space Law — Volume I 103-125 (Carl Heymanns Verlag,
2009); Frans G. von der Dunk, Scoping National Space Law: The True Meaning of “National Activities in
Outer Space” of Article VI of the Outer Space Treaty, 62 Proc. Int’l Inst. Space L. 227 (2019) 5 &%
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10) Stipsits, supra note 7, at 41.
11) Stephen Hobe, Space Law 80-81 (Nomos Verlag, 2019).

12) 52 9F A|7x20]] Wsloj= Bin Cheng, Definitional Issues in Space Law: ‘Space Objects’, ‘Astronauts’, and
Related Expressions, in Studies in International Space Law 237-239 (Oxford Univ. Press, 1997); Frans G. von
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McDowell, Critical Issues Related to Registration of Space Objects and Transparency of Space Activities, 143
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Treaty, 49 Air & Space L. 35 (2024); Nicholas Romici Goldstein, Beyond Free Use: Stewardship, Orbital
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18) L5 TAtZof] T2 Ao st =9] 2= Niveditha Raju, The Regulation of Rocket Emissions
(Ph.D. dissertation, McGill Univ., 2020) RF=.

19) Al gioo] w2 WA= Aol HAn} tfg RA| 59| W5+ Alexander F. Cohen, Cosmos 954 and
the International Law of Satellite Accidents, 10 Yale J. Int’l L. 78 (1984); Paul G. Dembling, A Liability
Treaty for Outer Space Activities, 19 Am. U. L. Rev. 33 (1969); W. F. Foster, The Convention on
International Liability for Damage Caused by Space Objects, 10 Can. Y.B. Int’l L. 137 (1973) & &Z.

20) Bruce A. Hurwitz, State Liability for Outer Space Activities - In Accordance with the 1972 Convention on
International Liability for Damage Caused by Space Objects 22 (Martinus Nijhoff Publishers, 1992).

21) Nelson, supra note 6, at 5.

22) Liability Convention, Arts. I(c), II, IIL. ‘UAl= 7HE-2 =4l 2] =5 AA 2 2duld 7220t AAIg v
HA BEMHoZ= Amel Kerrest de Rozavel & Frans G. von der Dunk, Liability and Insurance in the
Context of National Authorisation, in National Space Legislation in Europe : Issues of Authorisation of

Private Space Activities in the Light of Developments in European Space Cooperation 125-161 (Frans G. von
der Dunk ed., Martinus Nijhoff Publishers, 2011) ZF%.

23) Liability Convention, Art. I(c).
24) WA JNET AR HAABIAOAQ] ALHQof Wstol= Armel Kerrest, The Concept of the
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“Launching State” in Commercial Launch Ventures, in Commercial Uses of Space and Space Tourism 3-18
(Jan Wouters, Philip De Man & Rik Hansen eds., Edward Elgar Publ’g 2017) %%,

25) Frans von der Dunk, International Space Law, in Handbook of Space Law 50-52 (Frans von der Dunk &
Fabio Tronchetti eds. 2015).

26) Bin Cheng, The 1972 Liability Convention, in Studies in International Space Law 326-327 (Oxford Univ.
Press, 1997) [hereinafter Cheng, Liability Convention].

27) Aol oF M|3510] wpalzHolo] WA M ZAof Usto]= Joel A. Dennerley, State Liability for Space Object
Collisions: The Proper Interpretation of “Fault” for the Purposes of International Space Law, 29 Eur. J. Int’l
L. 281 (2018) =&,

28) Liability Convention, Art. V(2).
29) Cheng, Liability Convention, supra note 26, at 329.
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2 Folct,

31) EU ©&%o] st YAl QL2 Patrizia Caraveo & Clelia Iacomino, Europe in the Global Space
Economy (Springer, 2023); Thomas Horber & Paul Stephenson (eds.), European Space Policy - European
Integration and the Final Frontier (Routledge, 2016); Samantha Potter, Approaching Harmonization: Examining
the EU’s Efforts to Create A Common EU Space Law and Assessing Its Potential Legal Foundations, 55 Geo.
J. Int’1 L. 277 (2024); Frans von der Dunk, European Space Law, in Handbook of Space Law 205268 (Frans
von der Dunk & Fabio Tronchetti eds. 2015) = Ahx.

32) 2021 EU @& g 738 JAlo]| #5to= Kamlesh Brocard, The EU Regulation for the Space Programme:
A new Framework, in Routledge Handbook of Commercial Space Law 24-41 (Lesley Jane Smith et al. eds.
2023) AME.

33)EU 52203 A1 Srnz s, ofid, ATHAIAT 222 2(Galileo), A
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H HLAPOIA $FBEL TRHOR F8IP] S8, [$FBES) GRTH AL

Fs/dol &3t 72 A%k (Proposal for a Regulation of the European Parliament and of the

N

Council on the Safety, Resilience and Sustainability of space activities in the Union, ©|3} ‘EU
FHbolet AthE FH3IATEM

EU $-FTHtE 7859 M E “FT3NolA Y 55 73T o o] FoA= ¢4
L@ $FEAS SEEA 9 AAY, () WA R DA A
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W Bl A o gAY, A 99 FAE ST )
5, AYAA Het 1 BAEL B $5LdAe & fHoR BRI,
A godAre] WA Agls k] Al T2 QoA Tt ol FAIEEo] ko)

TGS XTI 787 7Y FAe AAAZL-&FH ] GANAE T T1eA

34) <https://defence-industry-space.ec.europa.eujeu-space-act_en> (2025. 11. 1. X|Z7M) EU L4 Hot2 220
28 JAloA FE06] Al Xot J9gs Bot, S2EE0] H(safety), 2]5EH/d (resilience),
7% A 47F57d (environmental sustainability)S 71FC2 BU A9 £3F A4S uldsts 42
2802 SHHEU Space Act Proposal 2025, Arts. 1-5). %], D EU elUjol|A] ©27]8t go]g] & Q= A]
H] A (space-based data and space services)S Al &ohs L& ‘QFAH|A AlFAPE o2 91517}, &
2, 50 #3t 35 8L ulAStYCHEU Space Act Proposal 2025, Arts. 6-23). 3t @ WALH|QL &
24, gl o R E st V&S T, S527] 9 @34 W AE ARSI THEU
Space Act Proposal 2025, Arts. 58-73). S-AJo]] @ Q7 olmato] Tt P H2], Ao|H ek, 22)A 3]
2of| 5t 7150 BALS 451 QTHEU Space Act Proposal 2025, Arts, 74-95). 71 ¥to] @ o.xst= A 7}
Rol| A% $739sHE710] 82 £ sI9ITHEU Space Act Proposal 2025, Arts. 96-100).

35) EU Space Act Proposal 2025, Art. 5(13)(a)~(g).

36) EU Space Act Proposal 2025, Art. 5(13)(c).

37) EU Space Act Proposal 2025, Art. 6(1).

38) EU Space Act Proposal 2025, Arts. 7-8, 28-30.
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A¥l 2 A8 SIS Hol YT 87t ARE 7t U] FUAE, TEA 25
7&e BU AolA Aaks 723 Aolth
3 H EU uol A 371E e $FeA tste] ARH o $Fau 2

AR o5 RS YTk Tk OE HATY JEANA WA EE B 2971

A e Aol A, BE, B4 4474 Susl] 9% F71 250
LA o) WAl e ATl 1 EA 0T AT B 3T, YA
@ Ha 712E BU Al 4%E SEo Agsies A1 ol

W 8 s} e o] A AL 89T 95 el AH

s, d
FEe mIth A oF BALEGAE o2, WAL A 8 (launch safety plan), BHAE

&3]3 (launch collision avoidance, LCOLA), RFARAZY Al A4 2 &37] g dH@ 7}
H - ThE A 2 E(flight safety system) AX|, $-F2287] H43} o] F Fo] Q7%
| o Eo)t}4243)

N

o]¢} Z-& 87t AAE AAE, EU ¢S ARG} HAME Akl 33 A
HE g2 Fo AEUes FAIgst Ao Hetk A5E AR5+ AR (launch site)=
“EFEA O] WAL o] RoA = HiolAl, el T A (ground segment)®] Y
Tl A2 ZAax(a location on Earth)”2 4§44 o 7] A] X]Ad-HF-F(ground segment)
ojgh Aol Ak dzete] YFE, EU G E Eistal, A7 A= (ground
stations), A]/d7]4FH] (terrestrial-based equipment), ©]41-9]4] A4 E](mission control cen-
tres, satellite control centres), A/JUEY I, RZAE 5L E3bstH, BAIEF 3o 2 Q
gk A (launchpad)$F & QIZe}s 83t Hlo|thsd) &, WA S0z ete] A

Lo

E

Hl

39) EU Space Act Proposal 2025, Arts. 6-8, 58-61, 70.
40) EU Space Act Proposal 2025, Art. 3(1)-(3).

41) Max Schwillens, EU Space Act: Legal Insights, Compliance and Practical Guidance, Maak Advocaten (Sept. 10,
2025), <https://www.maak-law.com/product-compliance-netherlands/eu-s pace-act> (2025. 11. 20. X|Z73AH),

42) EU Space Act Proposal 2025, Arts. 58-61.

43) o}-22|, EU S5t -5 (spacecraft) wFAtOIA] A=FA 9 F(Art. 63), EU “FHAIFA](space
surveillance and tracking, ©|3} ‘SST'2} 3ith TEUAl] Algats FEaluAu] A0 gt Walelols
(Art. 64), A=A 5 e FA(Ar 69), S5227] AgE At Al =&, ' 9AY FLAA

O] 2 (Art. 70), T2 91/ (constellations)O] Tt F7PAQ1 o 4 B O] (Art. 73) 52 Fueict.

44) EU Space Act Proposal 2025, Art. 5(32).

15



C EFERSHT 2026-01

HRES o)FE A4E WA A9 Rtk B & ek

A &2 (launch site operaton® 22 WO g2 ThFoizt) Wk WA %
A4S @A (launch process)oll AHEEE AFAIAE Y] G- BT -FARTE HE S F
=

= g
=
FeYAE Rofslel ) 1 Beld QAmeE BT W ohlel, WA} AHo
2

AR BA 715S Fdshks HEe AJFAR aofdih

ZF3kal, BU 9554|554 = (Union register of space objects, ©]3} ‘URSO’ 2} $Hh) T=
RS (e-certificate) AE = F3ll, sld AZt SF3loF & HA-FAEHEHA 71+

ol
slgo e BU A9 A47Fs% FEFE AAE SFsnd g

o
o

7L JH2k

ul=-2 1950 ] o] WA 7] vl-A 7 A(space race)= MO 2 MA H2Z A

ARl FFEAL IZGE F53IAUTES0 1] &E-$-F=(National Aeronautics and Space

45) EU Space Act Proposal 2025, Art. 5(10).

46) Laura Cummings et al., The EU Space Act: Scope and (European) Space Operator Authorization, Greenberg
Traurig (July 2025), <https://www.gtlaw.com/en/insights/2025/7/the-eu-space-act-scope-and-european-space-
operator-authorization> (2025. 11. 10. Z]Z73A8),

47) EU Space Act Proposal 2025, Art. 5(16)(c).

48) EU Space Act Proposal 2025, Arts. 24-27.

49) URSOLE FIAH5T Alet BU 359) oM sy -7 7152 e
9520 52 S BES} SUolet T 2 Ak ol 953 LA AN Unet LY EUH
Aoke 71s o4 dsAA S84 AHAAY FHe =25 Yt SAoM Aw=ekd Zlolct
(Véronique Hoffeld, Henri Dupong & Jeanclaude Lacatena, EU Space Act: A New Regulatory Orbit for
Operators, LOYENS & LOEFF (Aug. 7, 2025), <https://www. loyensloeff.com/en/insights/news—events/news/
eu-space-act-a-new-regulatory-orbit-for-operators> (2025. 11. 20. &|Z73AH),

50) tA 0|4 2574A30] #sto]= Martin J. Collins, Space Race: The U.S.-U.S.S.R. Competition to Reach the
Moon (Pomegranate, 1999) ZFx. 20A]|7] o]&9] Aleto]| #slo]= Andrew S. Erickson, Revisiting the
US-Soviet Space Race: Comparing Two Systems in Their Competition to Land a Man on the Moon, 148 Acta
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Administration, ©]3} ‘NASA’2} g}, V] 3, V| 7S FASE, < APEATFE (fed-
eral launch range), 33-+-F"%AH(Commercial Space Launch Act), AP T3] (launch site

license)’h) A= 52 Tl +FF 757 29 EoklM A=F A9 FHs| 3t

Z277] =9 $-F32 19509t MAME ZE S A A5h] S8 248 HAMLAIE
ZH(missile test ranges)o A g A O Z AR QITh5Y) 1958'd NASA FA o] F, 7]&]
T8 A U $FHAE 3 35k < A-9-3F (federal spaceports) 2.2 713}
At Hl= S22l 2% Aol AU E F7]A(Cape Canaveral Air Force
Station)59) 2} ZE]EUo}5=9] ‘B F7]A]’(Vandenberg Space Force Base)3S)= A}
A3t RIZEAAE ] S5 FHE SFHUT o] ALFFHES ‘NASA-TT T5&
G AA okl m=e] FFIAAROE A FUTESS

1960~1980: At =& A FAL LA A AR SHsHEA ST

=
(expendable launch vehicle, ELVs) %412 BA| Al S %ﬂi’iv}. 1984\d0ll= V-
APH | (Commercial Space Launch Act of 1984)0] A& = o] 1l '?‘"Zr‘?-_}/\}/‘] Zo] W= A
15D g AR E BEHo P Ret AR 1Y EFY 5 Rdo] S|

Al2Fsk ATt

1990t wl=e] 27] FYFFEEL e AT S FHoE BEofRth
ol= Hol2E gAMoL} AFAAME S} o] U Tl o3 AuE A2 T
Fep|Hts, ojn] & 9 9 d=gE

Astronautica 376 (2018) X%

51) & 294l licenseS ‘%ﬂ’i 7|3 o71A 9] W)= S 2R AdAoly 7H°W Ry
ofujat o] ohjal, YA PRAALE 01 BT 490 sl HES AWl 2B 4 9
2 st pAA 2A9YA si7ket SARE A Jtel7le Roln,

52) Hobe, supra note 11, at 178.

53) Seedhouse, supra note 5, at 16.

54) 2020 1295 E Alo]& HUYHE 53 7]X](Cape Canaveral Space Force Station)Z FA0] WL it

55) 2021 5¥EEH ‘YT Q55 7|X](Vandenberg Space Force Base)Z HAlo| H7HE]QiTt

56) Michelle L.D. Hanlon, Here A Spaceport, There A Spaceport, Everywhere A Spaceport?, 42 J. Space L. 38,
41 (2019).

57) A/38], “FHY AARE =W SFHY £2 A (part 1) - BAF I S0 Wt vluHA QET, THA
ALk ) AlTHE Az, ATt §StAAla, 2024, 2009
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AL o]23 WiAoNA FAAZF HZE A WHEE o3l Ay EU o} AHo|AE
E’(California Spaceport)s®S H|Z3l, ‘25 0]~ ZZ 2] TP (Space Florida)9} ‘WAL o} -5
H| YA ]’ (Virginia Spaceflight Center)5960)+= 2.5 ARHIALT Y3} F5UA] e 2 A5
Ackeh tiul BE 9-FEE50] ol FHE THEZl AL oY=t 19981 d 2] &
27} <Fr) et TAbR] (Kodiak Launch Complex)2] 7-9-ol+= 35 U7} obd S442<1
AL JEHE A5 E Y| % 8k{the)

z7] 4719 A W= ZF Fash ARl whE FAAL] /A AT Z X2 H S
oh 13y b S FaFg el ek A2 Q1 wEh=e] HaAdo] AARA, 1999
Holle A 2k B2 o 2A NEARY 5714 (Licensing and Safety Requirements
for Operation of a Launch Site)©] |7 = 1t}.63)

N

2000tH o] % m]=oll A= AYAFE AR (reusable launch vehicle, RLV)7} 5781 A]

58) 722 Z o} 95ae 19864 WA &
2oteia], 91 924180 EE oy
vesion2 913t Amoz SAa Zolk 1993 Zlelmujol 953 el
73’ (California Spaceport Authority)& ‘d3stil, AYH R, FHFA4L, Ut Afg 55 FUsto] vy
I 7R U BheaderA Ayt 95 S S48, 19969 HAPY =9 W&
ottt R sa]A 3G A|AEN(Harris Spaceport Systems)© 7RI Qla, A% Hlo|REH
A= BLY AE w|2E o SlHuALE Akttt Hee pisioict

59) 2Mo| AT E E2eiciel wix| o QAu|aAIE oAl B s|E0] Qalpolo] FEUR WejE A
e E 22050 749 Launch Complex 462 7|¥to 2 ARY-FI7F Ajg-5 2rHsl 19979 LA
H5|E F 5ok, 1998 NASAQ] ‘Lunar Prospector’ WALS F 230 2X] FA5S %9 Q58
Ag sastct

60) HAYolZx= WA o} AHYQFu|38=(Virginia Commercial Space Flight Authority)0] NASAQ} A2
AHE BRS AIET 0] 2, 1998\ HA|Yol SZulPAE off Tt APY Hs] S 2 Sstoict o] ¢ HlEH
Eot 35 AYHA AAIE L&Este] ‘FHPAYHUY 53 (Mid-Atlantic Regional Spaceport, MARS).C.
2 Aj#sich

61) John W. Raymond, Airports and Spaceports: A Historical Comparison 16 (Master’s thesis, Air Command &
Staff Coll. 1997), <https://apps.dtic.mil/sti/citations/ADA39 8456> (2025. 11. 2. R|&7AAH),

62) AR} ‘TA|E ZJCTHR] (Pacific Spaceport Complex)O|Ch. 0] @582 2| &2 HYPAILAof|A] Hlojth
g FRoAN Bhd FBeETolets FollA Aot o). dEAT PR et g FF
9554} (Alaska Acrospace Corporation, AAC)’F £J510], A== AL AlAsts JLUAVE O
ERCLES

63) 65 Fed. Reg. 62,812, 62,814 (Oct. 19, 2000).

18

22 M (Vandenberg Shuttle) 7|22 5]
Argtol| A =el2] X3P (defense con-

o :|>4
o

Mo
of,
rid
T H.IIO

-
o2
lo
fru
i



#H S (suborbital) T-FHI WS FHOE g FHF A2 AYGo] J2E AFOE et
ATk6h olof BrET ARAT 7ol ajdste o At FEEc] TAHEE F
SRtk 1 tiEARD ALE7E A2y olo] <xskH] & -3 (Mojave Air & Space
Port) 0] th65) RL8HH|- -3 20041 Pl H 22 AARIALA FA A E E5519]
a0, o]F WA AP, AFAE, BS-FHAE] AFH YT HOE WA
T}.66) 2006‘;301]-‘5 eFetanise] FHd-A 4k &-333(Clinton-Sherman Industrial
Airpark)677} -8 WS E Wded], cEd9tEnt 974708 (Oklahoma Space
Industry Development Authority, OSIDA)©| > 547} F|o] % RAFEIALA] 8 7|6t
o] A zAfo] o] FoiRth

2011 oA T A ‘2uo] AEE ofr 2] b (Spaceport America)= T H7} 2
o g ols FAR A% &5 AYY FFFeE, ‘W7 AYEP(Virgin Galactic) =
FAE v SFLAGAR FABHEA Hz2Y 2 Ble A glethes) SRt
g T F
Ale] $Fgoz A Abgola, EHAAFO WEAS %xﬂ‘%%-% % (Midland

International Air and Space Port)’0)> Pl HZ2E FY-ga o] WA & W& HASS

64) = = H]3Y(sub-orbital flight)2 &= H|3¥(orbital flight)} THE|E]= 7f @02, I = H|d§o] X|LE M35}t
+ M= (orbit)of] H]FA S FUst] X7 FHE Mst= v]ed2 Qu]st= o ghel, &= H3ie A
of AIYstAl e A WY nEAbA] ASE & A2 Hstels B35S o|n|gchlenifer Friedberg,
Bracing for the Impending Rocket Revolution: How to Regulate International Environmental Harm Caused by
Commercial Space Flight, 24 Colo. J. Int’l Envtl. L. & Pol’y 197, 205 (2013)). ‘=A|917ta57
<~ (International Civil Aviation Organization, ICAO)2] &JoJof] T2H £ H|3i2 F VU EOJJA] £385]
Ak Z1A7E deols SUEA] 22 vlgieR OIOHQE} FAA #2o] Aol =g, EHE =
7 (suborbital rockenol 2t HE Ex AR} 27 2710] o5 LEn A% YRS el wjel e
o= H|PH|E Tstl, ‘ZH = HA (suborbital trajectory) ‘X137’ (vacuum instantaneous im-
pact poin)0] K| 7 EHL WolLkx] oFs v]aH 22 HOlHrk14 CER. § 4017). ABAA 217k 9019
Zuley 2ol Algohs FHE v B4 s oF 100km E7HK] AF50h= Hldo2 HREH,
ol o] &8t ‘7}‘3”} 2}ol’(Kéarmén line)2}t isto] =o]=it}, @A) X|Atol|A] Edtste] 1w F 100km
U7 d5st & O] Aoz Adgtste vl vjdes 2| 4 QTi(Peter van Fenema,
Suborbital Flights and ICAO, 30 Air & Space L. 396, 396 (2005)).

65) <https://www.mojaveairport.com> (2025. 11. 2. £]E71AH),

66) Hanlon, supra note 56, at 58.

67) ‘2250t FF-53(Oklahoma Air & Space Port)o]2ti T it

68) Hanlon, supra note 56, at 60.

69) <https://cecilspaceport.com> (2025. 11. 2. &|Z73AH),
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T2 FEQUQITE T vl <F 28 ¥ o] X E’(Houston Spaceport)$} ‘EZEtT 33~

MOR § ST FHLA

o°{’

%?%L’(Colorado Air and Space Port) 5 =A|H 33

gHH, HAfTol 9| G < 2| 0] 22X 2~EfH]| 0] 2’ (SpaceX Starbase)= ¥ 0] X7}t A

AL FAgo|nt o] A2 20100 &= 2# 0] X 9] A7 (Falcon) AlE &
A 82 A% AP dAS 3 EA HIEESI 201295 FA] w3 8

7F AYHAL, 2014\ FFF-FEAEe R A 7E FAFHAT o] % 2018
éE}ﬁ(Starship)iﬂr -2 3| H](Super Heavy) HAA Q] A8 71AZ 7k wgko] 3= HA
AN, NER, B 5t R Qlzekso] S5HUTh 2019 2~BFS 3 (Stathoppe
D7) A @S AZo g 1u% Al@H|Fo] o]olH 11, 2023\ o] Fo= EgHH| A F o]

HASE AT AA 2B o] 2= RITEO] ARt Amw EAANAER H5 W 4

H
HAlgbgo] A Ao R &85 ) HITo= AY9AA 2 Wl ey 58-S
Z3ksk el Ao AT < ~ERHo] 2 AP(City of Starbase, Texas)’)eh= &214<1 3

92 AYHAE STk

n] ol A AFd--F-E-5(commercial space activities)= T&3h= EZQ WA= =
2, (United States Code, U.S.C.) AI51H ‘=¥ L 44354 E’(National and Commercial
Space Programs)®ll 7+A%E A& o] HAAo|t)75) S-FbALe} AAF = A|513H, Al5HE

70) <https://www.midlandspaceport.com> (2025. 11. 2. X|Z7AR),

7) QAL 7S AT LRUA0] met ) SRR SHBAGOR FEY 5 ok AAHE A
B9 20 ) A T2 WA ) 19 el Hsl el 28 Ao, S
25 0|83t 25u[Y7]| Y (spaceplane) WAIE 52 oith o] R i &
of MA Wl AR JFe TRk o] PEo| thet AME Aozt 3
135-144H F xR,

72) AE)(Surship) 7} 9I3F Ao AX0] A WA| AR AHE BREER] 2AS Wakck

73) <https://www.starbase.texas.gov> (2025. 11. 10. £]Z73AH),

74) Mike Wendling, Elon Musk’s Starbase in Texas will Officially Become a City, BBC News, 4 May 2025,
<https://www.bbc.com/news/articles/c39j8rj4nmmo> (2025. 11. 10. £|Z73AH),
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O

Ul

FH0| e THH AU

A5 7 2 I3 (Programs Targeting Commercial Opportunities) #5097 39
HEALY 9 (Chapter 509. Commercial Space Launch Activities)(a.k.a. Commercial Space Launch
Act, ©]3} ‘CSLA’2HIL JTh70=A ¢-Fa3} A 24249 AotAdes FaL o

CSLA= 958 (spaceport)©|eh= €01& 23 AREA = ZATE EAM(launch site)=
A FNA AL o] FofR = A T i FEEHE Bt AR Hoge R
A7 S-F3e] WA e AR AP HoE Bl AAskaL IThT® EgE AR
o] A%L3] 7} o] Fo A= AN YA (reentry site) = FHE MFoZ 7S Ut A
AP wFF o] gt "Weld weh WA, S

I ASSER o =H A AAE 9u|3th) AU §-

T 5 A%, ZF, 3, A, AAE-S B3 84EA, A dAY] udEE 1

gsto] WAFHT T A7 70l 2753 Stk

Al A5 ASE A50578 Y74 A E (Chapter 505.  Commercial - Space
Competitiveness)> 583 #dd /g o2 “FAR| YA A (launch support facilities)S
Astal ok o] ol MEH, AX|YAAE L IS FS A H3str] {8t dAPE =

L ORARQIA o] A H AMEA, WA Y] -85, B4, MBI, T3 o]

75) A5182, O A1 £ (General) (§ 10101), @ F2% 248 9 m2 Jho] Y3t Bt 117 (General
Program and Policy Provisions) (§ 20101-§ 20306), @ A3 3847 (Administrative Provisions) (§ 30101~
§ 31505), @ A48 33 97x o171 U 172 (Aeronautics and Space Research and Education) (§ 40101-§
40909), ©® A|5H ArQl o z&k= X m 2 73 (Programs Targeting Commercial Opportunities) (§ 50101-§
51501), ® A6 K| L2HE (Earth Observations) (§ 60101-§ 60608), @ |75 7&K (Access to Space) (§
70101-§ 71302)C.2 JLAdwlo] Qith

1980 2fo]d 3PgHe] o QXM Q2FFO] JAstof e, o] A7l 4FLFE TS A
Yot ot HESO] AGEITE HEAoRE 1984 AIFE Y2 LARI(CSLA)O| QlT}. 1980
Ao 0]=29] L5814 53k Michele R. Lamontagne, United States Commercial Space Policy: Impact on
International and Domestic Law, 13 Syracuse J. Int’l L & Com. 129, 129-154 (1986) %, A A ZFHAH
2 1984 212 AHE 0% 19883 20049 S Aje AR AR, U R2ol ©RNY Holo}
M SAYE] 2R WHOE APUo] Yok 20150l HY $FLAIE= Y (Commercial Space
Launch Competitiveness Act, 0|5} ‘CSLCA’2} gttho| AAEo] Q77 |4e] 24 &H.A0H, &5
AV @71k A%, G BRI A Hek AR & R4 AR FEhE gk Al 2] giE
ZALITE 20049] A FLARH, 2015H] CSLCA &% @A 0]=HA Al51H A)509730] L= o
lt. o doflAf o= Al51HE 509732 A A LAPH (Commercial Space Launch Act)o]2file St

77) 51 US.C.A. § 50902(10).
78) Hanlon, supra note 56, at 43.
79) 51 US.C.A. § 50902(18).
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2o E&AAYE AT A AP EA, 53 290 AR A =2

% stz AAET Yk

CSLAE WAl 33l 7|24 Q) Ao zd=

ojuf YA} e AE A7)

ol B3 HAAFAHASS EF v 1FF(Department of Transportation, DOT)2] ¢
S "2 FAA AHele] A 9-Fa %=1 (Office of Commercial Space Transportation, AST,
)3} ‘FAA/AST’2} $ttho] A1A-F 3 gith. FAA/ASTZF A S 472 A 2714 =,
H)= A4 (Code of Federal Regulations, CF.R.) Al14% A420% A &G w3 (14
C.FR. Part 420 License to Operate a Launch Site, ©|3} ‘&AM B4 0]2} sthe} 2
H A4335 AR YA =931 (14 CFR. Part 433 License to Operate a Reentry Site, ©]3}
‘AU W]t ole} Frholtt

BA AT A D 33, @ W) A% 24 2 AN 71E, O 9o 1.
D A o Rld BB BRE AFy1E) v RROR T Yok
] =

4 AT Jrld oz VA, B4, We V1%, 94 AY, BPkE T

Ch. WARE HSIHIE % 2UHH
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At A14A A4205-= AP L "ol

rr

r o)
ok
e,
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80) 51 U.S.C.A. § 50501(7).

81) Michael C. Mineiro, Law and Regulation Governing U.S. Commercial Spaceports: Licensing, Liability, and
Legal Challenges, 73 J. Air L. & Com. 759, 761 (2008).

82) 14 C.FR. §§ 420.1-420.71.
83) 14 C.FR. §§ 433.14337.
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A Al Azdor & AR, ARl 7|F, W8, W EFAY oF & x@Ho=E
Betal UTESD o] L EE TARY EFANA AEHE Ae YHORE SHARL o}
n}3o] 2785 (amateur rocket activities)8)THS A L3l= Al disAE deF oz
T o F-E dASkaL Q)rh86)

HAPE ds Ao w2, WA B HIEFAPE 558 7Y
(equivalent level of safety)S sty A5

A WS sl8et== skl QUthsn

0,
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z.

8.
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olN
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o,
o
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rlr

(2) H3AIA

=7, AP ARRFC R, A AlE FQ EAPES] WA (name) @ 91X (location)

4]’ (downrange equipment)8?) ==, @ @A} (launch points)-S

T3 AR WA E D FA R4 BF A, O ZF AR A A DstE s B

TR g4, @ 7w HE R AgH A zhe] W9 (range of launch azimuths), ©
A

WA A 287 L e EFR AR ARE AEsHofof IR0

84) 14 CFR. § 420.1(2).

85) Hut7AAr ojufzo] 2A0]2 (D & & (total impulse)0] 889,600HE-% (= 200,000 T-&E-F)E X1}
51K 9F= BE] F DESO] xdto] o5 ZAIF D, @ x]|EHOZHE 150km(= 93.2 statute miles)S
Zists 1Eoe 22T £ gle 91 2 ADlo}Ur(M CFR. § 1.1).

86) 14 C.FR. § 420.3.

87) 14 C.FR. § 420.1(b).

88) 14 C.FR. § 420.15(a)(1).

89) ‘d7ie] Ayt AL S v|BHA S wet sh X[ Fof) viR|E = 2445 £A, AF, 4l AH] &
H] AIS YrTh(14 CER. § 420.15()Q2)1). TARCZEE 2ol U FstEAZgy|, e
7](telemetry receivers), H|S3E 27 FA] FAlS Y3t A=, SAlTIolE] SA3Y], Ysta-nbd A%
d], 713 "dte-8 Ade] 5o] 2

90) 14 CER. § 420.15@)(2)()-(v).
23



C EFERSHT 2026-01

shofof ko

FAAT AP We] W5 Aol 571874 2% | (National Environmental Policy Act, ©|
3} ‘NEPA’Z} thd S 71ES &5 AYe A, AAHAS FAATL 87 AALE
P& = =2 BAF FRE AFF ok FTLD FAAE ARt wh A4 doA D 317
% 7Henvironmental assessment, EA)2] 24, @ 317 % 3FR 714 (environmental impact state-
ment, EIS) 2H3 Hl§ 24, @ 71 4Py AGFRuA ] AH7} A8AEE 8T
& 4y, 2HE F53e A4S ¥4 vl Al(categorical exclusion)E UHE = 9

o

t}93) A Aol slE $E% ), S YR, HFujA AR, AH7HEA 5 NEPA

2

F

T HA7E EE o ok ATh
(3) LA AL

FAA7} AP 55 Egshr] flsliAe, AARle] AlEdt AE7F AR HeA»
A Q78 Y72 YA RALS ZZ3)oF o) WA 491 RS Arlsls
A 7120 2= A A ARG 21 XA AP (launch site location review) AAFZ, o] &
53l FAAT 2t HAAA Y] s, vld3] s} A (flight corridor determination), {17 =%

T<(population exposure), |71 3 3] (expected casualty, Ec), 274 8 <l(environmental

factors) 5& THZHOE HAESIA o TAPEY A AFS HHIITL0)
A, AR 7 EARAERT £8 9 SRRl WE AR bdstA A
T A gFdlok b WA A=A (orbital expendable), Fr=HIFE FHE

91) 14 CFR. § 420.15(a)(3)()(ii).

92) 14 C.FR. § 420.150b)(1).

93) 14 C.FR. § 420.15(b)(1)-(2).

94) 14 CFR. § 420.15(b)(3).

95) 14 CFR. § 420.17(a).

96) 14 C.FR. §§ 420.19, 21, 23, 25, 27, 29, 30.
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7Y TR0l HE A AUSE

HEALA (guided/unguided suborbital), AHAHS-EARA] &l wet 2+
o B A 33 SR E0l AREE Al M
Aol AT Ho ok g8

of\ J“

AA0le 7 MALA AT WAL A Aole] HA A7) sld HAR A A ALk
= WA Y] <u}E 8 (debris dispersion radius, Dmax) ©|/do] HE=E Algs|of 3t
Th99) o= WAA S] WA HId A 54 sHo] F4kE & e A RS AR 7
A Woll FratA FoaA FFA 7S FZA71A sk A olth

EH A4S BARNA Fo] AR v R Aalok S, F= AZDAA,
EHfE %ﬂ]gwiﬂ XH*}%%HWIQI Y SHS Este] S gAY 4

78 A shIok ATh00) vhop MATA G gto] 2l
e 49, AHAL 7 BARHeIA ] AT S Ao} @

ok ojuf, AFgro] 10 & Ik Avolle dlF LAY A= U2 & (ki

NRUE FAAH IHANE ST 4 AR ASAE, ATRE, SFRUAE, JF
T o g ANAT 5o AYRHARES AZdNok B AFHA ghe

AL (unproven launch vehicle)E WAFA| oA 83117} Sh= 79, AHUL 3T &
A RIX7F FE oA 87 EE el A S Algdite
T}.103)

@) AFFaIT=4e FF A4

WAL &G A = HAE s A E - b S RS 98k, vl= st dH]
(U.S. Coast Guard) & FAA &30 534 7] 3 (Air Traffic Control, ATS)¥} 7] E2Q1 |4

97) 71 Lk AT (safety)ol WA A w7 BB efdt FFo] o ol AFmsH (Be)7t
10 & %51 9;5 719 oJu]stth(14 CFR. § 420.19(a)(1)).

98) 14 C.FR. § 420.19(a)(c).

99) 14 C.FR. § 420.21(a)(c)

100) 14 C.FR. § 420.23(a)~(d).

101) 14 C.FR. § 420.25(a)~(b).

102) 14 C.FR. § 420.27.

103) 14 C.FR. § 420.29.
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< AZslook st} o]& F3 WA A A5 ENNAVAREA)S &334 B(NOTAM)E
sk, g slY-gdol gk SA AAE vlAs|of o).

FAAT= DA W3] AALoA S F B &y Id=e] EAAE JFE 9102 HESE
th104) Thgt ARGo] ARpbALF A f)X|ste] 7]E @A SAS AAE OUE A8

g 5 gl Agols, xS WHAR o5 aTekA geThioy

WA 29 WS W] o) AHAe WATFHY 2T E A% ANAZ, BATF

ANAAE AT A420.15%

of gt} WAL 9X|= W TA A420.19%, A42021%, H420.23%, A420.25%, A420.27
Z, A42029%7} L78H= 5 ok alH, s 2 &3] 83

do
A
A
N
g
do
n (
N
AN
o
A, ON
_1{-}’4

A AZE vpAof g} o} SYAR= WA A420.53%, A|420.55%, A|420.57%,

A|420.59%, A|420.61%, A420.71% FolA A3 ko] F-9} ol F-E o]gysfof Jir},

ZOHE XA E HA] WS FE A420.63%, A420.65%, A420.67%, A420.69%2] 7)ol

F3kefof gt olgjdt 9SS MAR, W Fofr) vl=e] ugd 9 F7RER AL
e =

ololg SAA e Aol Batl FAAL MAE €9 WelE Wi

104) 14 C.FR. § 420.31(a)(b).
105) 14 C.FR. § 420.31(c).
106) 14 C.FR. § 420.17(a).
107) 14 C.FR. § 420.41(a)~(b).
108) 14 C.FR. § 42041(c).
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AR FET} LG ARTA A4 AT S S2Y B AA ol e 77
ST ANYR Dol M, WA BhE Ao FAA AAREATE 2855
SIThi AZ19% AsE QukgEe] ARADM, FFe] Frhehn, Smg A o)

[S1 A%

& AAZF st 540] o %}4@ Bl el %il’él/\h %’4 I, T

-

@) AR AAAS & 3A a0} HY a7

II

TS LRt dRbF o2 et A E‘mﬁ_g et AAstlA = B58ke oF 99.7%
2 g Atk AY B 7Ee) Wl A 34t = AR
% ]

al
AR 71FOR, WY Mot ASAAE U3 BAT F e BE W
S

(o]
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o
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S
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>
=
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2
™
iASs
A
o
=2
s
2
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rlr
&
e
1L

ofr
ol
<
a3,
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olr
ol
2
1
Ho
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118) 14 CFR. § 433.1.
119) 14 CFR. § 433.3(a).
120) 14 C.FR. § 433.3(b).

121) Joseph N. Pelton & Ram S. Jakhu, Space Safety Regulations and Standards 163 (Butterworth-Heinemann,
2010).
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Qo] T, WA ] AR o)A WA TFsF 340} WY BE A
w2 UGG B AND FA o) 3] LFH ool m 12) 2179le v
g ) 2 ARAAE EFY AA WAL ALY BAE F4E S 92 UFS
of 55, o2 7|iko2 FAAL AU A WA JPsw A A3Ae] fgo] A
4 7 WelA ksl BAD 4 AEAE HrhRTh
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@)
N
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o2
=
rit
o
of
o
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=
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lo
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X
il
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HHN'
tlo
ko
-4
m?l_[
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%0,
&
N
B
|

= T
FE3he 45 WRE ANE AFY £ Joko

HH 02 AHAL $UH BAHYIAGFRIN E= PFA A9 AFEo

7t i

1960 At ZHE] F= AR E= B o 29 Black Arrow) HAAEA T2 1S 73}
R, 19719 L ~Ef Ao} e} A E LA (Woomera Test Range)ol| 4] R3 27 A}
of dFstAthizd) o]Z2H P2 T XS TP O, o]Fo= H|E B

122) 14 CFR. § 4335.

123) Steve Mirmina & Caryn Schenewerk, International Space Law and Space Laws of the United States 141
(Edward Elgar, 2022).

124) 14 CFR. § 433.7(a).
125) 14 C.FR. § 433.7(b).
126) 14 C.FR. § 433.7(c).
127) 14 CFR. § 433.7(d).

128) 1960 AT 5=9] ‘Y4H&57]F 3]’ (Royal Aircraft Establishment, RAE)= ‘52 1}o]| E(Black Knight) £
A2 02 8 2.9 23 RUSIAICE 19699 RE] 197057kx] 0124 2 AFgStol & 3
R Q] JAFTHE YAPL o]7ojF o), B A = Qhaboll= AlnfstitH(Douglas Millard, A Review
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of mhe A AFE olf2 AT WAL YISt 1 A 2147] 2k
NZANNA YFE AT GE ) $FUA AxehE BAZ O PEHA Atk

I3y 2011d = 719 8 417] < F(Department for Business, Innovation & Skills)!29)7}4]
33 ‘414377 2P (Innovation and Growth Strategy)< T4t = 547 445802
A A 8FH AL,130) 22 &) ‘Y =-9-F="(UK Space Agency, ©|3} ‘UKSA 2} gttho] EH3stA
A, = AFE NS B3 AALET AT A 5SS 1 AAE A
A3 T 13D

20179, UKSAE ‘UK Launch’ ¢ |UMEIBE B3 +3
S A= Yo st E AYLS Bxsih o= @ &)
AL £5 HF AA Zb=re] dAbsE SRAX

]

=R T 0,

£°(Global Britain) g &o]gh= G- AA 2 Q&0

2018'A9= ‘A3 FE| 4 (Space Growth Partnership)!320] =UE 031, ¢F 4,0005+
FEE RS E—%T}O] EFYHAT o) T8l I o SRAE HFo %
Al H R, HE AE A 318k

o
-
ot
-
A
filo
fo

T AYS st Y 201495 7R FRAE AAS ka1, oF 404 A
o] Rt FaE O e R o AYS AAR & 75 ks AES itk 284y 2016
ol olgfgt 38 AAE &g ‘A A dEs H3I|sta, H(licensing)” SA 9

of UK Space Activity and Historiography, 1957-2007,” 66 Acta Astronautica 1291, 1292 (2010)).

129) SRf= 7| QAR AFA A 2FE (Department of Business, Energy and Industrial Strategy: BEIS)Z 7] ] Qich

130) UK. Dep’t for Bus., Innovation & Skills, Innovation and Research Strategy for Growth (Dec. 2011),
<https://assets.publishing.service.gov.uk/media/5a79d001ed915d042206b36c/11-1387-innovation-and-research-
strategy-for-growth.pdf> (2025. 11. 1. Z]&73AH),

131) ¥= FBLE= 20159 ‘Z7F A (UK National Space Policy)@t 20213 ‘=715 %128 (National Space
Strategy)S @lo]o] WHSIT], 20304714 2 9RAYY 10%5 AUk 1S G vt
QIct.

132) “95gEY

2R L o
AFAAIZP (UK Space Strategy)®] A9l =4l B4, AN A&, A2 4, 224

Mg FAeH At g3 7AvdAaz 2FET. o]o] Wstol= <https://www.ukspace.org/wp-con-

tent/uploads/2019/05/Space-Growth-Partnership-Statem ent-of-Aims-19-July-17.pdf> (2025. 11. 1. X|Z73AH),
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923 7oz AANEFS AR, AR 54 2GS T} FFmational space-
port)’ ©. 2 A K= T, WMe] 2L FEHE Aol o Ao E HZho|E kA

BE $79S MY £ Y52 Hank PR ol RS AYAAZ viasks 3

20143 5] 20253 A7HA G 7 W A5 I3 FL FHol wet A= o
2 ¥+ EOLTL At d=AHE FA R A o] AXE Y’ (Spaceport Cornwall)S
2 3 W E 5T 5, FHEAF 79| A
=88 st th ~2FENE M EME A =(Shetland Islands) F-(Unst) 4 E-55-2]

T UK 290 2 E’(SaxaVord UK Space Port)= 20231 12 15¢ $-53 wWa] <9}
WAL 5 A (range control) HEE 3 #5313, 2025\ 300 = EARE-YAF A
2 OEHEA I U FAE A ARCE 75 dAlo] Eoilthizg

(Vo]
S
rL
an
R
4
=2
X
i)
BN
a
o

O

5 7}

2FEWTO] AMEWE 2~H 0| 223 E’(Sutherland Spaceport)= 423 Z7 Orbex PRIME
7 AL RS A, gAY 73S 8 HHeE A
AlgHCE135) =2~ ] 2~E(North Uist)e] ‘2| 0] 2XE 1°(Spaceport 1) A7FE AR H-2}

N7 FAEAE vigo R AFEA 715 BAE T ek

I grof] Y2 BAFY] ‘AHo] AXE A9 510 (Spaceport Snowdonia), ‘& 221l
ZYAESR] X2FH O] AXEE’(Glasgow Prestwick Spaceport), ‘2#H|0]A~XE vl g|SIUAP
(Spaceport Machrihanish)= 25 71& 3% AZtE 83 FHIA ZdS T4HOR A
HAES AESL ok 20259 1Y 7|F0.E o5 AP ¥ WIZHEFE-=(Civil Aviation
Authority, ©]3} ‘CAA’2} Fth o] 93 W35 HS5< 93 FHlek dxA A& BA S
UTH136)

N

133) Christopher Newman, Legal and Policy Dimension of UK Spaceports, in Spaceports in Europe 107-108
(Annette Froehlich ed., Springer, 2021). 2020 ©]%9] F=olA AlEH &G Ao ¥stoi=
Benjamin Skuse, UK Spaceports: The Good, the Bad, the Ugly, 36 Phys. World 22 (2023) &%,

134) Conor Hogan, Upcoming UK Spaceports and the Futute of Collaboration for Launches in Europe, in
Spaceports in Europe 72 (Annette Froehlich ed., Springer, 2021).

135) Id. at 73-74. 20201 Al S<at Jehar AloF XA 0] % 20249 14 oM meAET A FAH
PeEIE, @ w3 g Bt 23 B0l qlck

136) 223 L&0] dst J= AJH9] 7to]Ealelo 2= UK Space Agency, A Guide to UK Spaceports 15
(UK Gov., Apr. 17, 2023), <https://assets.publishing.service.gov.uk/media/ 643e6a4222ef3b000c66f3d1/
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o] WIZF 97852 19861 A|HE FH (Outer Space Act 1986, 0SA)S A2
TFEAT o] W 19679 $F2F 19729 AP o] A3k WAl=e] o] Fo} A,
TF, Sl ol AR SA R o|dsly] fste] nidE AR, g IR
H 1-35]

= H9le) S U 87 AES TSI Tk

T 1986 7L G YE PolA sHE B A4e8S HAR s 7
Z97] Wl 3t volA] ol TR WA Qlxete] HA]. &GS A FE3He Hol
£ A7 AT o3 FAF Bt G GEOA FRHE FYFFRAY 5
3 e LBl FAAAES TEL D240 AZHUTEY o) A= ARE 95
AYe F7HH Agaglow §A8T, S AF A& AALEAAE 75

3171 18 20183 "-9-F4FAH, (Space Industry Act 2018)S A4 3}51th.139)

SFARIHLE G GEONA o] Fojz = Tkt HHo $5EFS THF 0 F 3
o] M WAL A, FAS v, ¢4 28 T ofFEE T8 Y25 (spaceflight
activities) N'd= =945t 3lF E5& Tt = AHoperator) A EE A A A <]
Aol 7 91E‘r.140> ob&e], S-FHIgol| g #Q1A FA (range control) A TS

nls, Sl 429l talds MRl B8 AAE Esthi

Spaceport_brochure_17.4.23.pdf> (2025. 10. 20. Z]Z73AH),

137) Annette Froehlich & Vincent Seffinga eds., National Space Legislation: A Comparative and Evaluative
Analysis 23 (Springer, 2018).

138) Francis Lyall, United Kingdom Space Law, 71 ZLW 216, 217-218 (2022). 2010%C]] ZHHEE] MAJE =
o] ExIHQl OxAMIL 9RAY 84 Aeto] Wolol Daniel Copfer, The UK Should Lead-Not
Follow-in Developing Contextual Regulations to Maximize Their Benefit in the New Space Race, 64 Clev.
St. L. Rev. 351 (2016) At&. @9 25QHo|| 15}oj= Alexander Simmonds, The Space Legislation of
the United Kingdom 45-131 (Brill, 2025).

139) Lesley Jane Smith, The United Kingdom in Space: A New Era: Outlook on Latest Regulatory Developments
and the UK Space Community, 46 Air & Space L. 713 (2021).

140) Francis Lyall & Paul B. Larsen, Space Law: A Treatise 416-417 (3rd ed., Routledge, 2024).
141) Hannah Crawford, The Future of the United Kingdom’s Space Industry in a Post-Brexit World: Mitigating
the Effects of Brexit on the UK’s Commercial Space Industry, 46 Air & Space L. 81, 93 (2021).
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x5 20 Bt A oy

TAH o2 74 ?3 < F= YENA o] FofA+= &F FF wet 37HA| ¢ | E
Aata ekl 4 @ uha), Y, YAHLE 5 —?—-71“3]33%%% TPt Al A=

42} W& (operator licence)”} LT7-HT the o2 @ AL 9 AR Y B A HlF) QHA
grsta AT AA T FAE Gste Ao dUA A Hél(range control

licence)2 ZSalloF 3Tk mpAgko g ) 9-F3to] 29} &

(spaceport licence)”} E 83ttt o= &

o] T3t Q& 7IAA ol EdA oz FAeFofok th= e B3] 3 Aotk

21 %z
E
o
RS
KR
=

FAAH LS +Fde et 22 27 78S Egske AERE Aostar o

o

AR, 78] A (spacecraft) =T ‘B &F-F7] (carrier aircraft)143)9] LA} o] Foi2) =
Zgaolth144) o] FAANETE ofu g} AL WA o] R8-8 B e g ol

Ao S AAR 73] Aok FUsel Jotn ¥ % gk
£

S, SFHAA ] A Ao wE o] %
AA & gelth, el7lol SFuIAA7} A fe 53k MR ol 19 ge
5o] o] ofd g Ak 9 EFAThUY) SFRAME Wiksl FFL LB U
A% PRI TGS AYFORA, SFUA, ABANY, BF D AAG] o2t S

o] AA +FHH S dY3 FARSE A3t Qlrhide

o

AR, SFAAH e SN T2 WA ol o5 & Qe 51 ATAT e
A AL $e] Mol A ALSHATHIN F, o] E4 Al

& = =
W 9FFOE BRI R, o]F AHoIA o] LA WARF L $7F W

142) Space Industry Act 2018, c. 5, § 3 (UK).

143) 24 F37(IFF7DT F588A space vehicle) S F57]0l HAIst E4 1wold FF LA
(irlaunch) S 7F5 31 e 2840hS ool AlAoIAIo] A1k vertical launchy?} ofUlet &3
77} S FujaRIS R A2 ol F-Akaet 5 AN Balato] WAl uhAlhorizontaljair-launch)
o HEHE HELE. SRUIUA ool BEUAY BE oA FAE BB Eub-orbial activiey
EL 9Ru|RPEC] o gyoz .

144) Space Industry Act 2018, c. 5, § 3(2)(a) (UK).

145) Space Industry Act 2018, c. 5, § 3(2)(b) (UK).

146) Lyall & Larsen, supra note 140, at 416.

147) Space Industry Act 2018, c. 5, § 3(3) (UK).
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& o] obd FHIHFBFS A7 YA W'Y &S A ")

Y= FFH AAAE T Fadd weh A8 WEC] FEHAL . 5 FE
A FREE AL ARG, 57 29, A FAE el e W E AR
gt ool W) F= FE HiollM FHH = +F2F, it = 7ol s 9] AP
A s TAY 482 1980 TR A8S Tenh oAY dae Y
He ol Sl AR FEE =Rk 3, FA TR SV dAEE

12 79 &S FATOEZA, I TAF Azete] 753 &9 Sl tig =
7H Ee Wdskes WA 725 ST

@) +FNLTHH

[©)

fo
® oo

FFHI s Aot e AR "ol #IF AR HES A
of & M¢-F4+ 4. (Space Industry Regulations 2021)¢l 4 ThFo] 21Tk 150) o] 742
$440), @ IR 93 Dk 9%, O B 53 R ARG N A,
ARG &8 Soll N3 297 W3], © £33 AHs], ® gAA 54 @], © A
AZ-R ofF, ® A&l g, © 13 2 A, 0 krr)E O B
B} it oz dEo] dthish

"‘N Qo
1

®
)

X
»

GGl MEW, AH-TRE EokllAe CAATE B A7 HOE A A E o
UTE CAAE FFAHRA EAE ARG, Aleg, 53, A 4 53 add o
= PAGToIth W] AAtel B, CAAE TIPS HdeFoE A

Y753 3F WS 42’(as low as reasonably practicable, ©]3} ‘ALARP’2} gHthH .2 {-X]3}

A A LHOE Atk 73 e WA 9 WY HAE HsiA=

317 9 & 7] (assessment of environmental effects, AEE)2] A& BFAH O E Q F3it}152)

148) Newman, supra note 133, at 111.

149) Lyall & Larsen, supra note 140, at 416.

150) Newman, supra note 133, at 112.

151) 223 o] AlAdo] st 7to]t 2f0lo 2= UK Space Agency & Civil Aviation Authority, Regulatory
Guidance for Spaceport and Launch Operators (UKSA & CAA, 2021) %,

152) Nancy Riordan, UK Spaceports and Launch Services: An Overview of the Assessment of Environmental

Effects and Environmental Impact Assessment, in Spaceports in Europe 87 (Annette Froehlich ed., Springer,
2021).
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FRUATHE $RULW] ANT 71 A3} A FNE TR AT 4A 7
O, CAAE FHOE @ B %Mlzilﬁl gy Y, 29417 FAAA FA

S ABRE AT SFNALFL FAA $50L ol YT
wE th AR TR, ool tiE T WS TADTLIS 7|4 $FuYRE
& sxulgAe) WAsk 7 9 SFHAAE B RARE] o) L4 el
Ados Aojar, $5ae i B RAGE79 BAst BFo] o FojxE

TAAQ FHAite)E 2] 7] $Hc}.156)
Tl AAtE % A we, AT AR Al E B4

A](proposed spaceport) = TH838I, HE|7} vlA= XA HE ST FAE AL
9)T}157)

$59 RS Beslel, SO A0 TAVIBOZA CAAE Aot
@, AR, AFAR, BNET 2L AR ARe $RAAFHC st 3l

[e)
t}.158) Q-FAFA AL ] &5 (licensed activities)S - W3l o3 & &EH+= &5

153) Lyall, supra note 138, at 220.

154) Alexander Simmonds, The Space Industry Regulations 2021: Another Giant Leap?, 26 Cov. L.J. 61, 63 (2021)
[hereinafter Simmonds, Space Industry Regulations].

155) Space Industry Act 2018, c. 5, § 3(1)(a)~(b) (UK).

156) Space Industry Act 2018, c. 5, § 1, § 3(2) (UK).

157) Space Industry Regulations 2021, SI 2021/792, Reg. 34 (UK).
158) Space Industry Act 2018, c. 5, § 10 (UK).
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o] A E Aofstar, -3 AHA] (proposed spaceport)= W& A1H L] thide] He EX
BAZ Al Joh =937} AA QD (operator applicant)> S|F F oA WAL =
A3 S5 FYstr] A8l HARE-FH S (launch operator licence) T A Y=FHA 3]

(return operator licence)E ©]1| AA3IAAY &5 AH A AE 7HE|zIh159)

AT L BAAE AA LA (actual vehicle)2} T AR (representative vehicle)
2 JES, 7% W1 AAlA AEEHE B dAHTE 71EES Asstal 9l
t160) AAEALA T S el A HAF e QY SE5S TR Hste] WAL
P T AXULIHEE AAFAAY FF AAD o480 FA A FAAE L
gk AAEARA 7E oln] AAH Agodle I A, XA, T, v 5 2 As
& 7122 QA (safety case), A @ 7E, TS (safety clear zone)d] AA & 5]
& A @47t HEHTL ofdf Hls| tiIAAE AAIAA 7L o2 SAE A S A
13 Fadel A ARE 7hsA o] 2 BA F3S 7IFoE HAAR 9 AR
P = JUEE g Adolthieh o= A 7] TA A ARG AL A o] A,

B

of AR 4] 7hsAol €9 e AMEE WEste] widd Aot

¢

il
=
1=}

]

o
O

b

]
>

it
BN

THIAL B2 el I 9% BERE QA B3 571 7]Ee] A&H
TG AR FFY ABAL FHEA Rd g AAEE B, 1 AV A
g 8718 7k vl A (aerodrome) Wil QlojoF & A& Q73 A35% A1) w2,
T3 O CAAY UZFS WAL CAA W3S HEZ ndgagol $JA|s)oF 3l
@ ZAlo] Z7}aE R eFT 2 T2 (National Aviation Security Programme, ©]&} ‘NASP’2}
Sitho] A8 W= ‘NASP #e] M| 37 (NASP-directed aerodrome)!62)0]ojof dlt) A=
At g7 3 FHI FIFE FAAA L] HL-S W= Aldo]ojof

o
.y [¢)
ATk ol FHWA} B} J1E FRALGE BEATE 2YTEE AR i

159) Space Industry Regulations 2021, SI 2021/792, Reg. 34 (UK).
160) Space Industry Regulations 2021, SI 2021/792, Reg. 34 (UK).
161) Space Industry Regulations 2021, SI 2021/792, Reg. 36 (UK).

162) NASP 2] u]siol2t sl &-27o] 19821d9] 8155 0 | (Aviation Security Act 1982)0] wha} =2
Aol ' ot XAlo Al 3] HE]= 58S 2]u]stt(Space Industry Regulations 2021, SI 2021/792, Reg.
35(2) (UK)).
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SFGFA S SFee] AX-eYo] B WA A eHow gy 2o D kA

g a7, @ dBATd oA QO JAH7L .4 Aetw ok

AR, DAL FFAAATA ABozol| e A E A AED o5 Uk ¢

Artdole AT AT FFEAL] FAH SR 7]eFolof git). dF &
o], &= (runways), = (tax1ways) A (launch pads), 124 MZIAI - (static engine
test areas), H = A AL} Fe 539 FQ Az} Fxof #A3 =HI} MArjo] £

e w3 Y STl —rzaﬂ% SFHPBE] W9k 7S o] §F HOE o
AEE e AEAE BF AA Fl&Holof ke

AL FF& A TR A2 543 O=RE AT 9= APajles 5

obglof sttt FAHOZE WA e BA 3719 &8 54, old T4k Av), &
W AA, EEL R AU £ 5 AES kA E A Bt ok E3,
AL 78 FFHAANA BT 5 A= THALY F (major accident hazards)<
Adstal, 1 @A Ths A e anE WUkt H, ST 91¥o] ALARPE FAIE 4 9l
55 AqpzA)ef A3t2AE AFZ o2 A|AsfoF gith165)

THTFEY Aoe 7 AEVE a8 SHHARE AT wole BigA
M &) 1 §-2Haerodrome licence holder)9} B384 Al-&AHaerodrome users)e] ©]3]#AS 117
sto, 7]1& F3 Qlzekel &8AA, 337 &3 A A AT F e A
F2R1& MEZE Hrigof githi60) o]= FRIA} 7]E G549 YT FHS
AHE-3E7] wZol] B agt Mtk

=4, FFAGTA AT mEH, AN AT AT FiEE AR 2

163) Simmonds, Space Industry Regulations, supra note 154, at 65-66. 5~ Q535H0] 742 ZE4rAI0]
P SANPAEE 2A 79 oJAFo] FHEE §(irspace)S A HO2 U 457
olo] £5 71540t 3% 718 Amete] B5ol8 BA] 5 B3A gldlaglol EAjsicks AojA, &
S 2 FEES iy 22 AAAAS duEA A8 Zaert 9le Aotk

164) Space Industry Regulations 2021, SI 2021/792, Reg. 36(4)(a)-(e) (UK).

165) Space Industry Regulations 2021, SI 2021/792, Reg. 36(5)-(6) (UK).

166) Space Industry Regulations 2021, SI 2021/792, Reg. 36(3)(c) (UK).
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% (hazardous pre-flight and post -flight operations)& T3 73, 24 & A5 7 (safety
clear zone)= A3} o]& AAT 4 A= HS YF3dN ok sirfi16) QbAFA| Y2 =
Qh(blast overpressure), 3} (fragmentation debris), &-5-AKthermal radiation), f-3l&&
(toxic release) &3 2 STl 578 2 FAE = Ze WAE] AT 3343

R ZzAR2A, g de ALARP7HA| Y3 o 29l ehdagA]olth

2AHE FAHOE A Ao §Hr170)
AR, SFAA A AR ‘YA 7] (siting assessment)E -3 HE o] AA g0
2 73, AARJAAN 58 AR A FhE fFHIGDFo] it FFo| oS

A= A AT 91 5 (annualised risk of death or serious injury)2] 44| AHgS Q.+

ATha o] Hrhe 95 dAAe] 3R AAE o sjn, AF RAA o]Fold
950 YRS Ao BASHE PO Fasolol Ak UHHORE UABAAE
Fo% HekE, WAATE b BREA WL Aol T Sl A8E TheA

o] we UEIAAE 71FOR AT 5 AThD ARl HEH AP FEe
FET 5 Q890 ol glojok S, 1Y 91 @] ALARP] HgsheA] ofie

=<
CAA7} EAA 02 Bdaith1)

167) Space Industry Regulations 2021, SI 2021/792, Reg. 37(1) (UK).

168) Space Industry Regulations 2021, SI 2021/792, Reg. 36(7) (UK).

169) Space Industry Regulations 2021, SI 2021/792, Reg. 37(2) (UK).

170) Space Industry Regulations 2021, SI 2021/792, Reg. 37(3) (UK).

171) Space Industry Regulations 2021, SI 2021/792, Reg. 38(1)-(2) (UK).

172) Space Industry Regulations 2021, SI 2021/792, Reg. 38(2)(b), 38(4) (UK).
173) Space Industry Regulations 2021, SI 2021/792, Reg. 38(3) (UK).

38



=
&
&
=
E
O
-
i_,‘
foke
(o
O
4
44
2
rlo
o
o
o,
N
)
1o
1 2
ox
2
ol
>
1o
in
rlr
[-'O
e
o
e
N
oot
(o
il

c
>,
>
>
N
N

5] AALoll A <322k (public safety)< a‘ﬂ%*d 7|Eo R Fa,

1 A3t 9130l ALARP TF2E dFHA god Hels

2| Fethi?) -4k o] g ALARP 7|58 TFAIEE7] 28] ds Ak
[}

U
>
e
oL
rlo
OQL‘
0;: r_EL

9] kA AAtell A o] H= AdS @3 QEH AL (current safety case)©] T}

o= @ Hx W3] A A, CAA7L 74 A6z 818 FEHATT AAT AL,

=E @ 4 A5zl w2 AEFYH CAAS S T2 BRAE TITT)

58 Ao 93l &85= B ZE(licensed activities)> H HHAME o Rt
A

Ao Fyslojof snl, BFE, FEZ, WA 5 YT (operational arca) A ©]
oA YAle] BT A ol WelPFo FFH

A7F dgE o] Fol® 2PAE 1A Ais2zel whE A 2 F-(a spaceport
licensee’s safety duty)E FH3Th CAAT WoHo] TAR ofve} ARSZE THAdA %
A3 R E 7o ® FUlAbaLY o @37 AAsHA| o] FoA A A=A HA
S, 0|8 B2 WEfA o BHUTL of HYoIA CAAL T4 Aol T
FAAMEZE AR T2 A ASHAEA, 2ol I W8o] 184 YR o
g AAAoE JUHG F QeA ARE A AHITI)

174) Space Industry Regulations 2021, SI 2021/792, Reg. 39-40 (UK).
175) Space Industry Act 2018, c. 5, § 2, § 10(a) (UK).

176) Newman, supra note 133, at 113.

177) Space Industry Regulations 2021, SI 2021/792, Reg. 151(a) (UK).
178) Space Industry Regulations 2021, SI 2021/792, Reg. 152(1)=(2) (UK).
179) Newman, supra note 133, at 113.
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of F7} 7)z0] AT FHAA mUR L)
: 1

9] x| &f ok —3}131, Al 1982 T

AR, AT ALSTRE 95 LG DATE] AT AP S *633}%
o SO 2RE s PFFES ALARPE B

7] 943 HAFATY L HAFEE Bha Qlrhisy ki FAITYe] Ba, Wel, %O@Al

A APH 7 Aol whet FajAH, $YA=

&z 0 7 gl =)ok Atk w3 B4 oY

@ Ae] 20| ol FoIAA YT HEA FAZA] helEojof B im)

o

-

EH, $FAATA A158ZHE A160Z27HA = <9 5 (hazardous material)e] A%+
w7lEs ATt &9 7 HollA AFES s Basr] [ 9
‘AP E A A’ (hazardous material storage facilities) = A A3l oF e} 1 $1x]o] A A4

3 At el 23 AFHIeE A A “’«l T 4 —’F%k% 7|22 Aty

X
E
A
=)
i
ofd
OH

H

of4
-4

12
L
1o
>
X
M,
ik

Wa,
e

)
o
i
M
ich
il
o
A
o
=z
0
b
=2

T3 Y= AFEY] A5 2 vi7](handling and venting)7} o] FolA = FY& HE

180) Space Industry Regulations 2021, SI 2021/792, Reg. 35(1)-(2), Reg. 153 (UK).
181) Space Industry Regulations 2021, SI 2021/792, Reg. 157(1) (UK).

182) Space Industry Regulations 2021, SI 2021/792, Reg. 157(3)-(4) (UK).

183) Space Industry Regulations 2021, SI 2021/792, Reg. 158(1)=(2) (UK).

184) Space Industry Regulations 2021, SI 2021/792, Reg. 158(3) (UK).
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AR, $FTFR Al61E B4 §37), BAA, slolzse] 34 AAAE 5 F)
ATLNEE 29T 5 e Ade] 2ATE ASE WA, S5 LA kAl

ANzdte] AAR NFTHE ARHES 2T

A, 97 LIAE SFNATA Aol G FHTE RUT 2GAE
73] A5k £Gol SIS ol FoIN =S Belshok s, WY chaAeo) wet F
BAhme) WAL e, AR B Aol 1 A%E AT Y B T
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185) Space Industry Regulations 2021, SI 2021/792, Reg. 159(1)-(3) (UK).
186) Space Industry Regulations 2021, SI 2021/792, Reg. 160(1)~(5) (UK)
187) Space Industry Regulations 2021, SI 2021/792, Reg. 161(1)-(2) (UK).
188) Space Industry Regulations 2021, SI 2021/792, Reg. 162(a)-(b) (UK).
189) Simmonds, Space Industry Regulations, supra note 154, at 76.

190) Space Industry Regulations 2021, SI 2021/792, Reg. 152(1)=(2) (UK).

191) UK Government, Explanatory Memorandum to the Space Industry Regulations 2021, the Spaceflight
Activities (Investigation of Spaceflight Accidents) Regulations 2021, and the Space Industry (Appeals)
Regulations 2021 8-9 (UK, 2021).
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SA, 978 £AE BY BAAAE BV B FABEH o} Sl A
A57H S o5 ARESAG 4T BT REET 29t A2 WHYRY
B 5 o], 1 olF 592 WA 2

ki) 3ol A ATTE WA AU e $FGoIAY ATERE A

gl
4 ARdo] ElH A e A HSSE- A Al 2 "ol S Aol e B¢
o AA glo] HHAE AAESAL Bastd FAsoF Frh19) A E FARE

o= A BAARE CAAC] SA] A ZEsfoF 199

AR, 223 293 SHAME IS AA T3] LTG0 YA 954
AFA HIE 4(Schedule 4)9] 7]FS FZFd= HABYA 2B S ZE3o]of sla, T4
BH AR NNZXE 2= AndASE 2
F& vl 572 (spaceport manual)198)S B x| of B}, =5 $-3F0] A o 2] %]
H) 34 1)+ (acrodrome manual)ol] F-453e] ALY & ¢lrh199) & )
A FELe AT 1 LS $AEFEEE Fjof 3, ulFL S A A=

CAA°]| FHajoF ght}.200

J{N
gg
°
rot
=
o
r
o
N
oot
K3
rlr
+ 4

A, B g8l tiHIgk &l et o
3718 (emergency response plan)S FHEFIL o] FA|FoF dri2on o] AFE &
A AYAAGA B A RS ETe] A2=AATE 2FE o oF i, P A~
|

1=
9, 953 0l T2 249 A, 9573 Aoz Ags B8 9R 243t

192) Space Industry Regulations 2021, SI 2021/792, Reg. 154 (UK).

193) Space Industry Regulations 2021, SI 2021/792, Reg. 155(1) (UK).

194) Space Industry Regulations 2021, SI 2021/792, Reg. 155(2) (UK).

195) Space Industry Regulations 2021, SI 2021/792, Reg. 156(1)~(3) (UK).

196) Simmonds, Space Industry Regulations, supra note 154, at 76.

197) Space Industry Regulations 2021, SI 2021/792, Reg. 163 (UK).

198) &5 tirdolle S5 2% Aldo] A9 ARE 235t O Bagt ZE L AAo] 7|55
ofof sfil, S-FAIG 17 E R 8(Schedule 8)0fl EAH M- @ W ArgE0] k] ofof gtTH(Space
Industry Regulations 2021, SI 2021/792, Reg. 164(2) (UK)).

199) Space Industry Regulations 2021, SI 2021/792, Reg. 164(1) (UK).

200) Space Industry Regulations 2021, SI 2021/792, Reg. 164(3)-(5) (UK).

201) Space Industry Regulations 2021, SI 2021/792, Reg. 165(1)-(2)(a)-(b) (UK).
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ZFE 1960 E 2GS TASE T S5 T2 IAES T
E22Q WAFsES SraEta 9ok 1961 A YWD I H$-FATAE] (Centre National
d’Etudes Spatiales, ©|3} ‘CNES’2} JTHE FT4HOZ 1964 7]oh} $FAE](Guiana
Space Centre)S THT =M, 7Y T4 S F3) gri208)
20004t FH7HA] TH oAM= FEE AN T AL AER] gl
AR A9 9 AFARY 2 FFES Ul AT AAR FEEE
bl SAZE AATE AR S 2A Fddle SAAYY Sl o F5 SjA o R ofd
Al ol ANA ol T = HEe UAS AAISH] ofH Yt oS Fue Bk}
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202) Space Industry Regulations 2021, ST 2021/792, Reg. 165(2)(c)~(d) (UK).

203) Space Industry Regulations 2021, SI 2021/792, Reg. 165(3)-(4) (UK).

204) Space Industry Regulations 2021, SI 2021/792, Reg. 166(1)-(2) (UK).

205) Space Industry Regulations 2021, SI 2021/792, Reg. 167(1)~(2) (UK). oflZitl], WAA-A]AE Sof 73A] XY
s AT AR & s W Sof 9rk

2060) Ha2 F= A0 299 AP I 4 UckSpace Industry Regulations 2021, SI 2021/792, Reg.
167(3)-(4) (UK)).

207) Simmonds, Space Industry Regulations, supra note 154, at 76.

208) Philippe Clerc, Space Law in the European Context: National Architecture, Legislation and Policy in France
4 (Eleven International Publishing, 2018).
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A8l ZF2= 2008 6 3Y T9F&Fol B3 HE (Loi n° 2008-518 du 3 juin 2008
relative aux opérations spatiales, ©|3} ‘X FEFH o]g} JthS A At ALAL
SFEA T, ATHZ 52 - 5(opérations spatiales)= FWHH LA & &
A 7IHkE whd s Th209) o]o] $-F&-5o| A AR Ver|Ed HARE B
3l 20091 d0ll= 2008 d FFEEH A7H AldS S vl 33 (Décret n® 2009-640 du 9
juin 2009)% A A3} Th.210)

rzi
oz

Zgo FFEEHE 29 AP (opérateur spatial) 7t FHIHE FFEE HAEHS O
° g QI8|7}, vlolEl &, dg-9F, A} T& &t YRR JESAINE 5
(port spatial)©]t} A (bases de lancement) = AFA] A (installation de lancement) AF) o]
st B Ao, AsAlE, £33 = FaL UA °LE1r2“) A% %
o] HA-gdS +FEEHA el AR R FEHr|AtE, FFEEHEY e
G2 7 AAZE A8EH e 19 WA 1 F o s defear 1jr 730l mEtAE o
W ARiekd gl 2 B WHgo] st 28I % gk

F

o

L. 7|0jLt RFHERL 258 x|

zg27l AdA 0w BT 52 dr 27 2E 7]oh K (Guiana)oll A7 7]okut
$-FA1E]’(Centre spatial guyanais)©]T}. © o} o] tEZQ AEEAL A
Hom &8H 1 Jrh21) 7]oht FAlE] o A= ol (Diamant), ©Fe] $H(Ariane), 42
2(Soyuz-2), Wl7HVega) & THFsH TAA7} 85 $kal, Z29) {35 (Buropean
Space Agency, ESA), ©}2]¢t23| o] ~(Arianespace)’} &5 0.2 83l 4 YA|AZ
71 Atk

E
H.LL
flo
[kl
o
[

JE Eg SFBEPS ST Ykl B W0 4L T YA Fong,

209) A QxS WSt LA Ql A7|2= Lucien Rapp, When France Puts Its Own Stamp on the
Space Law Landscape: Comments on Act No. 2008518 of 3 June 2008 Relative to Space Operations, 34
Air & Space L. 87 (2009); A. KERREST, <La responsabilité¢ des Etats du fait de la destruction de satel-
lites dans 1’espace~>, Annuaire Francais de Droit International, vol. 55, 2009, pp. 615-626 5 A%,

210) Froehlich & Seffinga, supra note 137, at 77.

211) Michael Gerhard & Isabelle Reutzel, Law Related to Space Transportation and Spaceports, in Routledge
Handbook of Space Law 283 (Ram S. Jakhu & Paul Stephen Dempsey eds., Routledge, 2017).

212) Hobe, supra note 11, at 177.

44



Floh} $FAHE SY8 57 o FEHAE St 1 9L APl B
S Quk A, B Bl W, wEWA 4 5 B A0 Bt 9uE o)
T 9tk oleld Mol Tloht SFAlEe] Sdel Tt 2L AEAel AL A
o33 A} olFolA T gt

AR, SFBER] AAEE WAL A, A= FA § SFBE Aue] 288
thay Floht SFAEGIA BAE FAehs Uzt = TF FAL $RBTH BE
71 ASslol a0, AR, ABA, A, BA7E 5 B 242 FZo} @

g2 ole} 2L AANAE $F] £ FA AN $FYFW] AT AH-2H o
7 ZhFolof she 19527 (opérateur spatia)®] WFO| TP O sty &

AT

=4, 7loht FAE 9 A 73 HUA FAdE ¢FEEHIA ENE It A F
Aol B HEo] A8Ht dHd, ARELDS HAudhe AgAdvlels SRS,
(Code de I’environnement)©] -85 1, ZE3 XA Feo|= "=, (Code de la dé-
fense) X #&H FA 4 (La directive SEVESO et la loi Risques)©] gt} 11913 2FAA
Aol tisll A= TP AHAAS] ol %14, (Installations classées pour la protection de 1’envir-
onnement (ICPE) et SEVESO)7} 21851, aAke] Akt BAof #stod= Mg,
(Code du travail)©] 221 & ZA7F Aok ol&3 #AHES A H o] gr &} 4
Aol WA B3 7|FoE 7] FTTt21S)

A, CNES2| “9hA #2] 9 5 (mission de sauvegarde) TF7d2 7]olL} 9-FAIE Q] QA 7]

2 FABE LAl PRV YT 7o} SFAEE L3 Tk WAl

Aol /I, 874, A4k BHEE gHelr] 98] CNES7) 3she HdAAAE 3
A AFUY REeHEA] 9

ok 2ol BAAe) mae, A3
o) 9wl Bl 57, a8 F50 W, TRV Be) Pz ol

Z3}kdt}216)

r
(i
i
o,

O R3S 4
e = R e

Ol'n R

213) 953 “9% 70| SAZ WARPIL WAL AlBS S B 27y 4
Al 2det &5 F0 EAIE 2Alshs 4% Ex AT A" Al $FER19 285 fAlste %}
S UsH}Art. 1(3) de la loi relative aux opérations spatiales).

214) Arts. 2-4 de la loi relative aux opérations spatiales.

215) Gerhard & Reutzel, supra note 211, at 283.
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710l A 9] b AAlE AE Q] AA I FHd AAE Bo
o7 FAHET A8 Meolls LA ] YA|dF ALAE] TR of g}, AR of
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CNEST 7]obt -F=A1E] ] #HQ1A] BA| 7% (range perimeter) WA Z&k2~ HHEE of
A 3te] < E- A2 (police administrative spéciale) B3-S PAFS = Qlrh218) FA| 20

2E AW, A, FERA, BAREE 9o Ade B RS B B AN
o FAE ANT & 93, WAEH ] Feo} WAFE ZXE AT 4 ok Basic

=
=
1 BGEE 9l YRS PR 5 FARAE AT 5 doka)

4, &
7k T
A4 YRo|AE TR Ao ~RE opulgsht Pe] AXBE $Fga e 4

Q7 ojnje) $5o] BAR R AE AL ohu). T, AR AAT W7 o] AE)
B AL $5F 75 o)k TEe BoHT TR0 AR AR FE BAAYH

A3 FEo| A5 ZRAEV} e 54 Bl
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o
(o]

216) Centre national d’études spatiales (CNES), Order Regulating the Operation of Installations of the Guyana
Space Center — Ground and Flight Safety Rules for Launch Operations (V of Work to July 15, 2024)
(CNES/P Order No. xxx, July 15, 2024).

217) Gerhard & Reutzel, supra note 211, at 284.

218) Art. 21 de la loi relative aux opérations spatiales.

219) Gerhard & Reutzel, supra note 211, at 284.

220) FIAERT, “WROZN=ZAR—-F EZAN=ZAR— Yo/ DBEEEA?, THEOFHE O 4 23k,
CNFIE—EP=HME SR (1) 2068 (LTS, 2021).
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A GBS AR FEO| AL Az AV 288 ke, far Y kAt
u)

AAZE T7MAE SFAEP (T BT 2 X )29} A gt T HEA
(N2 M7 thx2Q1 @l‘i——%"é AR Eolth RIZE Sl A= 2018
W Ahed AW o] ~XE A3 (Space Port Japan, SPI, ©]3} ‘SPI'g} gtt}yo] “ofr|o} Hx
of ¢ MErolghs HIAE AASHHA, FAY A fFH| 22 S BE A s &
HE 715 TR Avh229 SPI= 54 ZIdolv AMEAAIGA 9] ofs S A st
71Rt= HIFEd AEAE R R, 771, T34 WBAA, ABAAGEA
So| Fodts o E SRR wE AAY 2HS l:r UATk224) Z27] DA A= A
Wael gFEe 7 Jdzgs #Edte FHAE FFHIE oS8 T8 Air &

flo

o=z
T Bd A BAH R A7 E U 20201 FEE AR} 9

$FAzR e N RE, A% R, AEEA AR 54
o) oA BARA T AW v A29 o2 o) ARE S A5

=
MR $5% FHE ANA 0 R8I, e sk e Sz 2
3 =

A= AH =% A o] FA 1L Tt 2019390 = AT EHA =R H(RGEA A7
=X LTS FAZ F BERIEAT FFrSaT@EAAT 7 —E 2L
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TR AT AZRINE AZT SFI RN

221) <https://www.jaxa.jp/about/centers/tnsc> (2025. 11. 4. Z]Z7AH),

222) <https://www.jaxa.jp/about/centers/usc/index_j.html> (2025. 11. 4. F]Z3AH).

223) <https://www.globalspaceportalliance.com/space-port-japan> (2025. 11. 10. %]5-73).

224) <https://www.spaceport-japan.org> (2025. 11. 10. £]E71AH),

225) 37129 A o012, 20099 6%, SA7RRRIER Y] Ao Tt SAAR] QRT|EA (FEHEA
HEnol AEE QI 20099 6%, llx} S371eAE0]l TRE AL, 2013 190l A2AF 37127
2o], 20159 190]l= AIBAL 57127412, 20208 6Holl= Al4at 271214, 2023'd 6Lofl= AISA
S3712A=0] 2ol A 2R Foll ATEAIAL S37]2ALRE F3Y ASAE S37] 2= &
St ARl 82 <https://www8.cao.go.jp/space/plan/keika ku.html> (2025. 2. 25. £ &AM &x,

226) 4, HiIEER X (1£220), 207H.
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BRI E R ) ¥ T En s FE=(lL2 maEhsm)0] A=< T
= FEA=w el B3 DHFI (74— XA TTICH T 2 B RBH#E)7H A= 3
. o] Hol3loll= SPIE TR Fofsta 9lal, 20201 o] Fol= HAIE= FSl

T 7=l 23 LA BEFEel HEHL Utk

oj9} 2L =5 AYNE ZRAERE ojojx 1l JH), o & S0, QolekFIk
2 O|AEE QOJEP(Z~— 2K~} BB )E ofA o} 29
‘39 $F (horizontal launch) S FH38h= ZRAER 47051 ok Qolekde A}
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[Abstract]

A Comparative Analysis of Regulatory Frameworks for
Spaceports

Young-Ju Kim*

This paper proceeds from the premise that, in the NewSpace era, spaceports are emerging as
integrated space-transportation hubs—encompassing launch, reentry, control, and recovery func-
tions—and as strategic national infrastructure. Drawing on comparative legislative examples, it
argues that spaceports should be treated as autonomous objects of regulation. It further shows
that the State authorization-and-supervision obligation under Article VI of the Outer Space
Treaty, together with the launching-State attribution rule under the Liability Convention, is di-
rectly implicated by domestic spaceport governance, and it identifies a structural weakness in
Korea’s current framework, which remains centered on discrete launch acts and lacks an

integrated system for spaceport establishment, operation, and oversight.

Korea’s legal regime does not yet recognize the spaceport itself as an infrastructure category
subject to comprehensive regulation. Launch sites are addressed largely as technical components
within individual launch authorization, while no dedicated authorization-and-supervision rules
exist for ranges, reentry sites, or spaceport operators. To close this gap, the law should adopt
a technology-neutral definition of “spaceport” broad enough to encompass terrestrial, coastal,
and offshore configurations, as well as both vertical and horizontal launch modalities. It should
also implement a layered regulatory design that distinguishes facility establishment, operator
capability, and individual launch operations, and that organizes substantive requirements around
organizational capacity, financial capability and liability assurance, siting and facility criteria,

safety and risk management, environmental safeguards, and security and information protection.

From an institutional perspective, this paper contends that spaceport regulation should be em-

bedded in a general statute—such as a future Space Activities Act or Space Business Act—rath-

* Professor, Department of International Trade, Pusan National University.
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er than pursued solely through incremental amendments to the current Space Development
Promotion Act, thereby expanding private-sector opportunities while enabling the State to pre-

pare for a transition toward a space economy.

Key Words: Spaceport, Launch Site, Spaceport Licence, Spaceflight, Vertical Spaceport,
Horizontal Spaceport, UK Space Industry Act 2018
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(b) to prevent any Member from taking any action which it considers necessary for the protection of its es-
sential security interests

(i) relating to fissionable materials or the materials from which they are derived;

(i) relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods
and materials as is carried on directly or indirectly for the purpose of supplying a military establish-
ment;

(ili) taken in time of war or other emergency in international relations; or

(c) to prevent any Member from taking any action in pursuance of its obligations under the United Nations
Charter for the maintenance of international peace and security.
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[Abstract]

Constitutional Bases and Restraints
on Economic Security Laws

Wan Ki Kim

As discussions on economic security have increased recently, new and amended statutory
laws, sometimes referred to as the “3 Supply Chain laws”, have been enacted and various measures
have been taken internationally on the basis of economic security. Accordingly, this study examines
the constitutional bases and restraints of various administrative measures implemented for the
purpose of enhancing economic security from a constitutional perspective. It is hoped that this
will increase the predictability of various economic security-related laws and contribute to raising
the level of economic security-related administration based on constitutional and legal norms.
Nations which have strong economic powers are weaponizing economic dependency through
“economic statecraft” and thus the norm-based free international trade order is facing a
significant challenge. Even without mentioning our constitutional principle of international peace,
South Korea is inevitably in a defensive and reactive position regarding economic security,
which makes it all the more necessary to have economic security measures that conform to

international and domestic laws including the Constitution.

In this study, economic security is not defined from a dichotomous “Economy vs. Security”
perspective, such as “Security for Economy” or “Economy for Security”. Although it does not
explicitly mention economic security, a review of Constitutional articles related to national
security shows that our Constitution views economic security as an aspect of national security.
Therefore, this study defines economic security as “Security in the Economy” and specifies it as
“maintaining the existence of the national economy and guaranteeing the normal operation of
the market economy system under the Constitution when a shock factor occurs in the economy
related to the movement of products or factors of production”. This definition is consistent with
the evolution of the traditional concept of national security, which originally meant maintaining

the existence of the state from military threats, into a comprehensive security concept that
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includes responses to security threats from natural and social disasters, terrorism, and other
threats. A similar shift in position can also be seen in the precedents of our Constitutional

Court.

In our Constitution, the provisions that can serve as the bases for economic security laws
include not only those related to the economic order, such as Article 119(2), Article 120, and
Article 125, but also Article 76(1), which regulates the President’s power to issue emergency
financial and economic actions or orders, and basic rights-related provisions like Article 23,
Article 34(6) and Article 36(3). In particular, Article 119(2) of the Constitution, which states
that the state may regulate and coordinate the economy for the ‘stability’ of the national economy,

functions as a comprehensive basis for economic security laws.

As domestic and international threats and shocks to the economy increase, state intervention
for reasons of economic security is necessary to some extent for the existence of the state and
its economy. However, considering that our Constitution is based on the market economic order,
reckless and excessive government intervention in the economic sphere must be guarded against.
Constitutional benchmarks for these restraints can be found in Article 119(1), Article 23(3),
Article 37(2), Article 126 and Article 5(1) of our Constitution. In particular, Article 126 is a
constitutional exception to Article 37(2), which stipulates that the essential aspect of citizens’
freedoms and rights shall not be violated, even when restrictions on them are imposed, and thus
requires more careful interpretation. I hope to see the emergence of more active follow-up
researches that view ‘economic security’ within the broader framework of ‘national security’

while deriving the limitations of state action from diverse perspectives.

Key words: Economic Security, Economic Statecraft, Economy for Security, Security for
Economy, Security in Economy, Economic Security Laws, Constitutional Bases

and Restraints
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35) MERICS, “China’s rare-earths export controls hit EU rearmament — but open a strategic window”, Oct 01,
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[Abstract]

Implications and Policy Significance of China’s 2026 Export
Controls on Dual-Use ltems Targeting Japan

Yeri Ryu

This paper aims to analyze the process through which China’s export control policy has shifted
from a trade management instrument to a national security-oriented strategic tool, focusing on
the export control measures on dual-use items that China imposed specifically on Japan on
January 6, 2026, and to derive the corresponding policy implications. Since its accession to the
World Trade Organization (WTO), China has utilized export restrictions on key resources such
as raw materials and rare earth elements in connection with political and diplomatic objectives,
and these measures have twice been found to be inconsistent with WTO rules through dispute
settlement processes. Nevertheless, China has continued to strengthen controls over strategic
mineral resources, including rare earths, and in particular has established an institutional frame-
work encompassing dual-use items following the enactment of its Export Control Law. Against
this background, this paper examines the 2026 export control measures on dual-use items targeting
Japan and demonstrates that China’s export controls function not merely as trade regulations but
as economic security instruments combining national security and geopolitical considerations.
These measures target strategic core resources, including rare earth elements, and are qualitatively
distinct from previous export restrictions on raw materials and rare earths in that they extend
the scope of control to technologies, equipment, personnel, and extraterritorial products. As
such, they represent a case illustrating China’s institutionalization of export controls as a na-

tional security—centered strategic policy tool.

Key Words: export controls, dual-use items, China, Japan, economic security, economic

coercion
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2) See Convention on the Settlement of Investment Disputes between States and Nationals of Other States
(“ICSID Convention”), Preamble (“The Contracting States... Recognizing that while such disputes would usu-
ally be subject to national legal processes, international methods of settlement may be appropriate in certain
cases”); ICSID, Report of the Executive Directors on the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, (1965), para 1.

3) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), pp. 170-171.
(“The rise of interest in dispute prevention and ADR vs adversarial rights-based methods in ISDS is justified
by the high costs of arbitration (averaging US4.2 to US6 million for claimants and US3.4 to US4.9 million
for respondents) and protracted time frames (circa four years excluding annulment proceedings, which have a
median average of two further years).”, “over the last 30 years investors have filed more than ‘1,000 ISDS’
claims... This, in turn, has triggered a growing number of ‘mega-awards’ involving ‘compensation of hundreds

of millions of dollars or more’.”)

4) Andrea Kupfer Schneider & Nancy A. Welsh, “Bargaining in the Shadow of Investor-State Mediation: How
the Threat of Mediation Will Improve Parties’ Conflict Management”, University of St. Thomas Law Journal,
vol. 17, no. 2 (2021), pp. 378-379 (“The criticism arising from the global investment arbitration regime are in-
fluential in encour-aging change. ... In light of this crisis of confidence, the push for mediation began in the
mid-2000s, culminating in several different initiatives designed to integrate mediation into ISDS.”; Ignacio de
la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State Dispute
Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 170. (“One of the as-
pects of what Langford and others call the ISDS’ ‘public legitimacy crisis’ is the so-called regulatory chill,
whereby States arguably hesitate to implement public policy regulation in the health, envi ronment or human
rights areas for fear of investors making claims with the potential to escalate into astronomical arbitral
awards.”).
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5) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 170.

6) David Gaukrodger & Kathryn Gordon, “Investor-State Dispute Settlement: A Scoping Paper for the Investment
Policy Community”, OECD Working Papers on International Investment, 2012/03, OECD Publishing (2012), p. 19;
ded, “BARE=7R2RASDS) i wAIR”, TEAHEs All6lE (2023), p. 3.

7) Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2.

8) See Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2,
Decision on the Application for Annulment of the Republic of Chile (18 Dec. 2012); ICSID Case Database,
https://icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/98/2.

9) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p. 234 (“..a lack of formal
precedent resulting in inconsistent decision making”), p. 243 (“The coexistence of contradictory decisions sheds
light on the system’s biggest criticism and “undermines the legitimacy of investment arbitration””).

10) Ibid., p. 244 (“An illustration of divergent interpretations are the strikingly similar cases of SGS v. Pakistan
and SGS v. Philippines. In one, the tribunal interpreted the umbrella clause narrowly and in the latter another
held that it must be construed in favour of the investor.”) (citing SGS Société Générale de Surveillance S.A.
v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13 (6 Aug. 2003), Decision on Jurisdiction; SGS
Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No. ARB/02/6 (29 Jan.
2004), Decision on Jurisdiction).
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11) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p. 248 (“Compare Ronald S.
Lauder v. The Czech Republic, NAFTA, Final Award (Sept. 3, 2001) with CME Czech Republic B. V v The
Czech Republic, NAFTA, Final Award (Mar. 14, 2003).”)

12) Hulley Enterprises Limited (Cyprus) v. The Russian Federation, PCA Case No. 2005-03/AA 226; Yukos Universal
Limited (Isle of Man) v. The Russian Federation, PCA Case 2005-04/No. 2005-05/AA 227; Veteran
Petroleum Limited (Cyprus) v. The Russian Federation, PCA Case No. 2005-05/AA 228; See Zeyad
Abouellail, “Arbitration Aftermath — October 5th, 2023: Yukos Universal v. Russia, Hulley Enterprises v.
Russia, Veteran Petroleum v. Russia”, Daily Jus (Oct. 5, 2023), https://dailyjus.com/legal-insights/arbitration-
for-in-house-counsel/2023/10/arbitration-aftermath-october-5th-2023).

13) Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of Ecuador,
ICSID Case No. ARB/06/11 (5 Oct. 2012), Award.

14) Silvia Constain, “Mediation in Investor-State Dispute Settlement: Government Policy and the Changing Landscape”,
ICSID Review - Foreign Investment Law Journal, vol. 29, no. 1 (2014), p. 28 (“The highest monetary award
ever—US$ 1.77 billion—was issued in 2012 against the Government of Ecuador”).

15) Khurram Baig, “The Future of Investor-State Dispute Settlement (ISDS): Moving from Arbitration to Mediation”
(2025), p. 1659 (“Although Uruguay ultimately prevailed, the dispute illustrates how ISDS can be used to
contest public interest regulation, creating a ‘regulatory chill’ effect”).

16) Silvia Constain, “Mediation in Investor-State Dispute Settlement: Government Policy and the Changing Landscape”,
ICSID Review - Foreign Investment Law Journal, vol. 29, no. 1 (2014), p. 40 (“...deep concerns regarding in-
vestment arbitration seems to provide a favourable setting for greater use of this alternative...”).
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17) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 174 (“con-
trary to the ‘zero-sum game’ mechanics of arbitration, where... mediation provides the parties with an ample
array of options™).

18) Silvia Constain, “Mediation in Investor-State Dispute Settlement: Government Policy and the Changing Landscape”,
ICSID Review, vol. 29, no. 1 (2014), p. 40 (“It allows the parties greater flexibility and creativity in the
search for agreements, and is generally shorter and less resource intensive.”).; Jaemin Lee, “Long-Term
Relationship over Litigation: Mediation in WTO Dispute Settlement Proceedings”, World Trade Review, vol.
24, no. 1 (2025), p. 5 (“Once a dispute is resolved through mediation, the disputing parties are believed to
be able to maintain their long-term relationship.”), p. 13 (“This ‘relationship-maintaining’ feature is believed
to be a core value of mediation”).; Daejung Kim, “Alternative Resolution to Investor-State Arbitration-
Applying Mediation and Its Prospects”, "H]WAFH; A]27H A23 (2020), p. 388 (“Mediation is pre-
sumptively interest-based. However investor-state dispute traditionally has been resolved mainly with
arbitration. Arbitration is presumptively rights-based.”).

19) See United Nations Commission on International Trade Law, UNCITRAL Guidelines on Mediation for
International Investment Disputes (2023), p. 4; International Centre for Settlement of Investment Disputes,
ICSID Mediation Rules (2022), p. 4.

20) Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1 (Aug. 30, 2000).
21) Kun Fan, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal of Dispute Resolution, vol. 2020,
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no. 2 (2020), p. 327 (“..after winning a seventeen—million-dollar arbitral award against Mexico, the Chief
Executive Officer of Metalclad expressed regret... He noted that despite ‘winning’ the case, the arbitration had
been so dissatisfying that he wished the company had relied on other options to resolve the dispute.”).;
Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), pp. 251-252 (“he was dis-
appointed with the result, in light of the costs and length of the proceedings and the subsequent breakdown
of relations”, “Neither the aim nor the consequence of arbitration is to repair a broken business
relationship.”).

22) See Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards
and Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), pp. 235, 261 (“ISDS can
be reformed within the current framework, for example, through the regulation of disputes, primarily through
the addition of mediation to the process” (p. 235), “mediation would be used as a complementary tool within
the same system, creating a practical adjunct to arbitration within existing treaties.” (p. 261)).

23) Romesh Weeramantry, Brian Chang & Joel Sherard-Chow, “Conciliation and Mediation in Investor-State Dispute
Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID Review, vol. 38, no. 1 (2023), p. 237
(“we look forward to the day when investor-State conciliation and mediation are no longer ‘rarely observed’
practices”), n. 139 (“Bart Legum, ‘Investor-State Mediation and State Authority’ (UNCITRAL WG III
Webinar on the Role of Mediation in ISDS, 18 June 2020) (observing that ‘Mediation in investor-state dis-
putes is an animal that is much discussed but rarely observed in the wild’)”).

24) Jaemin Lee, “Long-Term Relationship over Litigation: Mediation in WTO Dispute Settlement Proceedings”,
World Trade Review, vol. 24, no. 1 (2025), pp. 7-8 (“In the ICSID’s 967 investment disputes as of the end of
2023, only 14 disputes have been resolved through mediation — a very low utilization rate (1.4%) indeed.”).

25) A&7, “SARE27RERASDS)H RAI R, TEAHEs All6lE (2023), p- 5 (FRAGFEANE YO
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26) Romesh Weeramantry, Brian Chang & Joel Sherard-Chow, “Conciliation and Mediation in Investor-State
Dispute Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID Review, vol. 38, no. 1
(2023), p. 206 (“Conciliation has a semi-judicial aspect, since the commission of persons empowered has to
elucidate the facts, may hear the parties and must make proposals for a settlement, which is normally
non-binding.”, “Public international law historically associated mediation with the intervention of third States
in inter-State disputes, and conciliation was developed to facilitate ‘intervention by a third body, having no
political authority of its own, but enjoying the confidence of the parties’).; James Crawford, Brownlie’s
Principles of Public International Law (9th ed., Oxford University Press, 2019), p. 693.

27) oA, “Z7IZF BAY S A Acko A xA, FRAWEE =, A67d A3E (2022), p. 187 (“7} con-
ciliation2 3%} 7Hj0] A=A 02 o]fofx|= R BHH, mediation> T2fer 7HYjo] X oz 73
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28) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modemizing Conciliation and Introducing
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Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 384 (“the ICSID Convention sets
out in its Art. 34 that the conciliation commission’s function is twofold: to “clarify the points in dispute be-
tween the parties and to endeavor to bring about an agreement between them upon mutually acceptable terms. ...
To exercise that function, the ICSID Convention enables the conciliation commission to make recom-
mendations to the parties, including specific terms of settlement, at any stage of the proceedings.”), p. 387
(“ICSID Convention’s provisions regarding the constitution of the conciliation commission and the con-
stitution of the arbitral tribunal mirror one another.”); See Convention on the Settlement of Investment
Disputes between States and Nationals of Other States (the “ICSID Convention”) (1966), Chapter III
(Conciliation).

29) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and Introducing
Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 382 (“The drafters of the ICSID

Convention originally envisioned that conciliation would be the preferred method of resolving international in-
vestment disputes”).

30) Gennadiy Tsirat & Oleksiy Maslov, “The Role of Mediation and Conciliation in the International Investor-
State Dispute Settlement”, Actual Problems of International Relations, vol. 163 (2025), p. 89 (“According to
the ICSID case statistics, there have been only 15 conciliation proceedings registered with the ICSID as op-
posed to 1,058 arbitration proceedings (data as of 1 May 2025).”).

31) olAfY, “=7t It A SiE aTorA £, THANEEE=Es A6TH A3T (2022), p. 186 (“0] FOF
ot Mol A o]2{gt ”X}ZS “conciliation” 0.2 E7|TA] ofUH “mediation” O 2 T7|EX| Q3;M =9]7}
AU T At AR FAAEIoA AT oz S AFE-El= “mediation”S A=SH7] 2 SHIT”),
p. 187 (“mediation® 2 F%] stA E Zlolt}. &, o] /i E2 7]1£9] conciliation™ 4 F2 ZTASHTE™);
Jaemin Lee, “Long-Term Relationship over Litigation: Mediation in WTO Dispute Settlement Proceedings”,
World Trade Review, vol. 24, no. 1 (2025), p. 5 (“Notably, the term is also used to cover conciliation; as
a matter of fact, mediation and conciliation differ only as regards the extent of an intermediary third party’s
role, and if the depth of the involvement is set aside, the difference between the two is minimal”).

32) United Nations Commission on International Trade Law, UNCITRAL Model Law on International Commercial
Mediation and International Settlement Agreements Resulting from Mediation (2018).
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33) United Nations Commission on International Trade Law, UNCITRAL Recommendations to assist mediation
centres and other interested bodies with regard to mediation under the UNCITRAL Mediation Rules (2021)
(2023), p. 3, para. 2 (“The Rules are the result of a revision of the 1980 UNCITRAL Conciliation Rules, un-
dertaken to ensure consistency with the provisions of the United Nations Convention on International
Settlement Agreements Resulting from Mediation (the Singapore Convention on Mediation) and the Model
Law on International Commercial Mediation and International Settlement Agreements Resulting from
Mediation (2018) (the “2018 Model Law on Mediation”), both finalized by the Commission at its fifty-first
session in 2018. Revision of the 1980 Conciliation Rules was also considered appropriate in the light of de-
velopments in the field of mediation since 1980, including the development of court-ordered mediation.”).

34) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and
Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 413 (“While the
term conciliation and mediation are sometimes used interchangeably, systemic and structural differences exist
between ICSID’s mediation and conciliation processes”).

35) JICSID, Background Paper on Investment Mediation (July 2021), pp. 4-5 (“1) ICSID mediation is open to all
States and broadly accessible, with no nationality limitations or ICSID membership requirements;” “3) there
is no jurisdictional determination by the mediator and hence no jurisdictional objection during the process”).

36) See Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and
Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 411 (“ICSID’s medi-
ation rules were drafted in response to requests by Member States desiring that ICSID, as the neutral interna-
tional forum trusted by disputing parties, offer investor-State mediation services”), p. 413 (“ICSID’s media-
tion rules are intended to offer a flexible mediation process tailor-made for investment disputes, that is broad-
ly accessible to State parties, without the limitations otherwise found in the ICSID Convention or Additional
Facility Rules”).
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37) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), pp. 251, 254 (“Conciliation,
like arbitration, is a rights-based format; therefore, whilst it is consensual and non-binding, it does not explore
the parties’ interests and relationship in depth.”, “allow parties to settle their disputes both through inter-
est-based, consensual formats (mediation), and rights-based adjudicative formats (arbitration).”); OJX{QI, “=-7}
R AR anoRA A, TRAMSEl g, AT A3E (02, p. 189 (58] £ & 2 5
2 o|2ofl= A GARFE0] 718 WAE AL fAls] U 7HsAdo] =0 BH A 2 335 Oé
T 9lek ARERANY BAVEAIE WAL 2F Suls et B SIAE J1E B mhe] o2
B EAS T 397} AT 9] ghgoltt)

38) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 173
(“Mediation is as an interest-based dispute resolution method in which a third-party neutral assists the disput-
ing parties to reach a mutually agreeable solution.”).

39) Jaemin Lee, “Long-Term Relationship over Litigation: Mediation in WTO Dispute Settlement Proceedings”,
World Trade Review, vol. 24, no. 1 (2025), p. 4 (“The main driving force behind the momentum is the rec-
ognition of mediation’s unique traits to preserve long-term relationship among stakeholders.”).

40) See United Nations Commission on International Trade Law (UNCITRAL), UNCITRAL Guidelines on Mediation
for International Investment Disputes (United Nations, 2024), p. 2, para. 3(a) (“(a) Desirability of maintaining
the parties’ relationship also in light of retaining the current investments as well as the possibility of attract-
ing future investments;”).
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7L ICSID =¥ 1%(2022)2] =2 SF

2022 7€ 19 a9 ICSID A 7122022 ICSID Mediation Rules)& ISDS 49| H

243 fede Ao AN, ARH 5] AEolgn & 4 Ak
(1) 24 A8 9919 714 I Rule 2)

2022 ICSID %4 7+2(2022 ICSID Mediation Rules)®] 7} & E4-& ICSIDoI| A 24 9]
TS HFH o WRvs Motk & 24 132 ICSID gefolu ICSID 71713t
Z|(ICSID Additional Facility Rules)2] @243 =2 2 #3d 1S Q73514 Y=Tthd
ICSID 27 13 Apzxe the Al 714 Haghe] 2% F5ehd 1CSID] T3
sto] 248 NPT F JEE 583

41) See Daejung Kim, “Alternative Resolution to Investor-State Arbitration-Applying Mediation and Its Prospects”,
fe) AP, AlR7H A25 (2020), p. 386 (“Mediation also can encourage investors and states to develop trust
each other and share important information so that both can meet their interests and needs.”); Silvia Constain,
“Mediation in Investor-State Dispute Settlement: Government Policy and the Changing Landscape”, ICSID
Review - Foreign Investment Law Journal, vol. 29, no. 1 (2014), p. 33 (“other non-monetary concessions that
may facilitate a negotiated agreement”); UNCITRAL, UNCITRAL Guidelines on Mediation for International
Investment Disputes (United Nations, 2024), p. v (citing Report of the Sixth Committee, A/78/433, para. 13)
(“allowing parties to exercise control over the process to reach a self-tailored outcome and preserve their rela-
tionship,”).

42) ICSID, Background Paper on Investment Mediation (July 2021), pp. 4-5; Frauke Nitschke, “Amicable Investor-
State Dispute Settlement at ICSID: Modernizing Conciliation and Introducing Mediation”, BCDR International
Arbitration Review, vol. 6, no. 2 (2019), p. 415 (“requirements as to nationality of ICSID membership status
common to other ICSID Rules are omitted in the ICSID Mediation Rules. In addition, the proposed
Mediation Rules do not require the dispute to be of a legal nature or that such dispute arise directly out of
an investment (as is the case under Art. 25 of the ICSID Convention); instead, Mediation Rule 2 requires on-
ly that the mediation “relate” to an investment, a term that is to be given its ordinary meaning and is not
intended as a legal term of art.2”).
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(1) EAo] ‘F=xt9} #e(“relate to an investment”)’E 7, 2) =7} v AYAAEE7]
T-REIOY 7} 9% ALY Z(“involve a State or an REIO”), (3) TAMAE©] ‘AW F2o

(“consent in writing”)E& & Z143)

[2022 ICSID Mediation Rules]
Rule 2 Mediation Proceedings
(1) The Secretariat is authorized to administer mediations that relate to an investment, involve a State

or an REIO, and which the parties consent in writing to submit to the Centre.

o]+ ICSID 3| ¥=ro] ofYAY, EAALY] =2 QZA(ICSID FoF A25x)S S53HA &
steets, Ax|o] EAo] AT ofn]e] HA A (legal dispute)’©] obd TA] o]3f| A 2
45 Aol JHE=E ICSIDS 24 AAE o] 88 & IS vt

Uo7t BARAE 2F AR 24 o7t s ARelME 249 AAE BolatAl she dAt
£ vlE gk ICSID 24 713 Aleze € FARAE 24 S A% (Request for Mediation)
&, ICSID AHF-E7o] o FAARAl 24 rehe ‘2 (invite) 3k AAFE 1A
AL QUTEAY) of= B4 B F FSbel Huigde] iz Rbel M= A|3AR] ICSID AR

=9 Jide o 24 AAE Hoh A AT dEF Ades A&A”1 ZA ol

AN

[2022 ICSID Mediation Rules]

Rule 6 Institution of Mediation Absent a Prior Party Agreement

(1) If the parties have no prior written agreement to mediate pursuant to these Rules, any party wish-
ing to institute a mediation shall file a Request with the Secretary-General and pay the lodging fee
published in the schedule of fees.

43) ICSID Mediation Rules (2022), Rule 2(1).

44) Catharine Titi, “Mediation of Investment Disputes Under the ICSID Mediation Rules: An Overview”, in
Alternative Dispute Resolution in the Western Balkans (Marc Bungenberg et al. eds., Springer, 2025), p. 162
(“It is notable that by not imposing a foreign nationality requirement, the ICSID Mediation Rules allow for
an ICSID mediation to take place not only between host states and foreign investors but also between host
states and their national investors.”, “It is interesting that the ICSID Mediation Rules do not require a “legal
dispute”—in fact even the word “dispute” is not mentioned.”).

45) ICSID Mediation Rules (2022), Rule 6.
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(3) Upon receipt of the Request, the Secretary-General shall:
(@) promptly acknowledge receipt of the Request to the requesting party;
(b) transmit the Request to the other party upon receipt of the lodging fee; and
(c) invite the other party to inform the Secretary-General within 60 days after transmittal of the

Request whether it accepts the offer to mediate.

@ 24909 4 28 243} BIhH 24

2022 ICSID %4 72022 ICSID Mediation Rules)> ZA Q10| 782 o2 AlA}
Zko] oS ZH(assist)SH= ‘E R AH(facilitator)’ 2 &3] o). ICSID 274 3 A17x
A 2AL GAAREANA AR s Fadd

(3
= BA
GAAL A4 (party autonomy)$] Qo] 7|¥Heke BHE] ghrh4
T FEsoF & 232 ARlx Adgoltt o] 2FE 2HRI0] ‘EE BAAEC] &
739-(“if requested by all parties”)’, A 2] A Tt sl 242 ol Foltel T 1]
Q.
[e)

13
=
T42Q1 A A (recommendations) & A FL T A=F HAHOE 3
o<
T

oft

ZA(facilitative mediation)¥} 714 Z7(evaluative mediation) A}o] ol A

4
AR AEBE RolF A FHolRAL T 5 ek

[2022 ICSID Mediation Rules]

Rule 17 Role and Duties of the Mediator
(1) The mediator shall assist the parties in reaching a mutually acceptable resolution of all or part of the

issues in dispute. The mediator has no authority to impose a resolution of the dispute on the parties.

Rule 21 Mediation Procedure
(1) The mediator shall conduct the mediation in accordance with the Protocol and shall consider the

views of the parties and the issues being mediated.

46) ICSID Mediation Rules (2022), Rule 17.

47) ICSID Mediation Rules (2022), Rule 21(4).

48) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 173 (“In
practice, though, both the so-called evaluative and ‘facilitative’ forms of mediation work in tandem and they
can, as such, be said to represent... the two faces, one looking backward, one looking forward, of the same

amicable dispute resolution process.”).
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(2) The mediator may request that the parties provide additional information or written statements.
(3) The mediator may obtain expert advice with the agreement of the parties.
(4) The mediator may make oral or written recommendations for the resolution of any issues being

mediated, if requested by all parties.

ol2igt A21xe] HrHAALA 24 2L $ED ISDSANA =49 ZEA o=,

S XA Aol tigk ARl AL AT 5 Uk o]3) A3FA A EA
Sk SPP v. Egypt AtElol A o]HE Fe7t FoE AFIYY ZEA olfe, Fojo m=

3 4
A Aol g FHFIUTH) 7 FHA(F, BH)9| A, TA e A3
HEABAR Tl 23] ZAD AR o|ng AYL AZfS 5= QAN iz ol g
4e4 HIA AR 02 7FFE o] F50 M}% 3 A, i 5 5 Pz <
3-5}c} 50)

o
ﬁa

NE

ofl
>
2l
i
)
&

ru
5
A1
ok
lo

ol
N

2
n:
rA:
b
i
et
o
o
-

>,

iy

TkeF SPP Al A ICSID7E Yt A& THA AE7KEAD)7E <Al Al #a 7
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T, A FFLL o] ZTAE T HFES Fold 5 QIS Zlolthsh 2022
ICSID 24 713 A21% A43+e vHIZ o]#]d MAYUSE Ax3sozH, 27} #7rt

AR A He glo] el &l ol& 4 = AAE vdd Aotk
3) v FA D A3 594 Rule 10, 11)

ZA Azate] AaAS gHa7] sl 2022 ICSID 24 71218 7433 vd-Fx (712 A)
9 A21H B AXE } At 72 Aoze 24 Aake) e ZE HRs AR

49) Catharine Titi, “Mediation of Investment Disputes Under the ICSID Mediation Rules: An Overview”, in
Alternative Dispute Resolution in the Western Balkans (Marc Bungenberg et al. eds., Springer, 2025), pp.
167-168 (“would open him to attack by opponents and the media”).

50) James M. Claxton, “Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?”,
Pepperdine Dispute Resolution Law Journal, vol. 20, no. 1 (2020), p. 80 (“..reluctance of state agents... to
agree to settle those claims out of fear that voluntary settlement may suggest weakness, corruption, or defer-
ence to foreign investors, all of which may come at high political cost to the agent.”).

51) See =7, “SFAMH7R2RYASDS) I R 2", FE/dHEs Al1615 (2023), p. 16 ‘Lol gt 27
siAd 7P 2 d82 FARES, 53] 2719 A8 “ArEA ] MY S AIBALA njf= Ze det
© Arolth. &, Zufof it vt ZukE A YRR 2= Jlo] Y2 jmshy]o golstt
dolekn).
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Folh WA o glol HEE fAPL Ao Bu w3 32 AlxE A
B3 E(Without Prejudice)’ ¥H& T3], 29 ARolA GAALe] 0, 47 B4, F
A% FE 2F FA g BRI GAANA RS A8E 5 ¢

[2022 ICSID Mediation Rules]

Rule 10 Confidentiality of the Mediation

(1) All information relating to the mediation, and all documents generated in or obtained during the
mediation, shall be confidential, unless:
(a) the parties agree otherwise;
(b) the information or document is independently available; or
(c) disclosure is required by law.

(2) Unless the parties agree otherwise, the fact that they are mediating or have mediated shall be
confidential.

Rule 11 Use of Information in Other Proceedings
A party shall not rely in other proceedings on any positions taken, admissions or offers of settlement
made, or views expressed by the other party or the mediator during the mediation, unless the parties

agree otherwise.

ruE
ox

o]H gk 7] AL GAALE0] HA ol tigk F glo] Af-FA &elts =29
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52) ICSID Mediation Rules (2022), Rule 10; Frauke Nitschke, “Amicable Investor-State Dispute Settlement at
ICSID: Modernizing Conciliation and Introducing Mediation”, BCDR International Arbitration Review, vol. 6,
no. 2 (2019), p. 419.

53) ICSID Mediation Rules (2022), Rule 11; ICSID, Background Paper on Investment Mediation (July 2021), pp.
13-14 (“To facilitate this, parties typically agree that the ‘without prejudice’ principle applies to information
exchanged during the mediation. This means that a party may not rely on any document, statement, admis-
sion, or offer of settlement made by one party, or anything said by the mediator, in any other proceeding,
unless the parties jointly agree to waive this privilege (MR 11).”).

54) Kun Fan, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal of Dispute Resolution, vol. 2020,
no. 2 (2020), p. 327 (“The mediation rules complement ICSID’s existing rules for arbitration, conciliation,
and fact-finding and may be used either independently of, or in conjunction with, arbitration or conciliation
proceedings.”); Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation
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LL. UNCITRAL = 2] (20214 JHH) = WG 1112 JH& =2| &A1}

ICSID®} T &0 ISDS 71 XS FE35H= UNCITRAL 94 =4 ZA3E 93 A=
Z 71Nk Zeksial ok

(1) UNCITRAL =4 72 2021 714)

2021'd 7§14 ¥ UNCITRAL Z=74 712 (19804 conciliation 7F2] thA])59)-2 GARA} -84
of 7|Rket frdstal =2A Q1 A HAE AlFshH, ISDSE ET3d Ee A FAHEA

F8 SASZE (1) FAA Bl o7 g Aap AjA50 2) FAA el e =
ARl AFIAAL o] sholl e Fg2 A o] A_A5 3) 240 THA
S84 B AR o FE25 (4) 2H] T B4 TAHULE FEdh= S

Axoz FAARDH 2 A2 2rHS BT 29 Fo| Ytk

[UNCITRAL Mediation Rules (2021)]

Article 2. Commencement of mediation

1. Mediation in respect of a dispute that has arisen shall be deemed to have commenced on the day

on which the parties to that dispute agree to engage in mediation, unless otherwise agreed.

and Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 428 ("as to the
timing of mediation, the ICSID mediation process is flexible and can be used by disputing parties at any
stage: *** (c) parties may mediate in parallel to an ongoing ICSID arbitration; and”).

55) United Nations Commission on International Trade Law, UNCITRAL Recommendations to as-
sist mediation centres and other interested bodies with regard to mediation under the UNCITRAL Mediation
Rules (2021) (2023), p. 3 (“The Rules are the result of a revision of the 1980
UNCITRAL Conciliation Rules, undertaken to ensure consistency with the provisions
of the United Nations Convention on International Settlement Agreements Resulting
from Mediation (the Singapore Convention on Mediation)”); United Nations
Commission on International Trade Law, UNCITRAL Mediation Rules (2021), pp. v-vi.

56) United Nations Commission on International Trade Law, UNCITRAL Mediation Rules
(2021), Art. 2(1).

57) UNCITRAL Mediation Rules (2021), Art. 4(1).
58) UNCITRAL Mediation Rules (2021), Art. 3(6).
59) UNCITRAL Mediation Rules (2021), Art. 12(1).

172



8 =HFAZYASDS) 2| MER X[E: ZF(Mediation) #43} &t o7

Article 3. Number and appointment of mediators

6. When a person is approached in connection with a possible appointment as mediator, that person
shall disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality
or independence, including the disclosure of details of any personal, professional, financial or other
interest that may influence the outcome of the dispute. A mediator, from the time of appointment
and throughout the mediation, shall, without delay, disclose to the parties any such circumstances

as they arise.

Article 4. Conduct of mediation

1. The parties may agree on the manner in which the mediation is to be conducted. Otherwise, the
mediator may determine the conduct of the mediation in consultation with the parties, taking into
account the circumstances of the case, any wishes that the parties may express and the need for a

speedy settlement of the dispute.

Article 12. Role of the mediator in other proceedings
1. Unless otherwise agreed by the parties, the mediator shall not act as an arbitrator in respect of the
dispute that was or is the subject of the mediation and of a dispute that has arisen from the same

or a related contract or legal relationship.

) WG e 718 =9 23 (Zlol=egi]l 9 =g %3}
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60) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 170 (“Fuelled
by a widespread dissatisfaction with the functioning of the current arbitration-dominated ISDS system and an
acute awareness of the great potential spiral in new arbitral cases in the future, ‘dispute prevention and mitigation’
is one of the focal points for the United Nations Commission on International Trade Law’s (UNCITRAL)
Working Group III (WG III), which was mandated with examining its potential reform in 2017.”, “However,
underlying both these operational and technical concerns, there are also multiple legitimacy-related systemic
anxieties and social costs relating to ISDS. One of the aspects of what Langford and others call the ISDS’
‘public legitimacy crisis’”); Catherine Kessedjian et al., “Mediation in Future Investor-State Dispute
Settlement”, Journal of International Dispute Settlement, vol. 14, no. 2 (2023), pp. 192-193; Frauke Nitschke,
“Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and Introducing Mediation”,
BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 429 (“It is also evidenced in the ongoing in-
vestor-State dispute settlement reform efforts, such as in UNCITRAL Working Group III.”); Gennadiy Tsirat
& Oleksiy Maslov, “The Role of Mediation and Conciliation in the International Investor-State Dispute
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T =9 Eell, 2023\ 128 2l T3 = WG IV} vHEdE IS A RAEA 24
|3} UNCITRAL 7}e] =2}l (UNCITRAL Guidelines on Mediation for International Investment
Disputes); 2 "=A|FAHEA 248 9|3 UNCITRAL 22 %38 (Model Provisions Mediation
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53], 7Fol =2kl ISDSelM 24 &Aske] AojE2A =7F 5] A= =
HA-AEH EAE T Utk 7hol =8l A438-2 =l T AIA|(“Domestic legal
framework”)’ S THFH, =7F 3545 0] TH1A A<l tigk Fosolu ) o= 7]
2" Aol gt T =(“fear of personal liability or of being accused of corruption”)’ ™|:Z-¢i|
FAA S3o] Fojg FA sk dds HEs] ATk o]o gt sfAA o=, T}o
SIS T ARI) BN ATHOEZAN 24S SUSE FUHA ZA(“A legal basis
in domestic law referring to the State’s approval of mediation as a tool to settle disputes”)’ &
njes Ae PARo g Austy Quked 0|23 UNCITRALS] 7}o|=gkele zhato] =
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Settlement”, Actual Problems of International Relations, vol. 163 (2025), p. 88 (“Further, UNCITRAL
Working Group III, a leading scientific and policy task force for reforming the global ISDS regime, in 2020
noted a growing interest of the states to explore ADR, including mediation and conciliation, as an addition
or substitute to arbitration and national courts in resolving investment disputes (UNCITRAL WG III, Note on
ADR, 2020). Among the perceived benefits of mediation, the note included its cost and time effectiveness
compared to arbitration.”).

61) UN General Assembly Resolution 78/104 (7 Dec. 2023), in United Nations Commission on International Trade
Law (UNCITRAL), UNCITRAL Guidelines on Mediation for International Investment Disputes (United
Nations, 2024),para. 1 (“1. Expresses its appreciation to the United Nations Commission on International
Trade Law for having formulated and adopted the Model Provisions on Mediation for International
Investment Disputes, the text of which is contained in annex I to the report of the Commission on the work
of its fifty-sixth session,1 and the Guidelines on Mediation for International Investment Disputes, the text of
which is contained in annex II to the same report;”).

62) United Nations Commission on International Trade Law, UNCITRAL Guidelines on Mediation for International
Investment Disputes (United Nations, 2024), para. 1 (“The Guidelines assist parties in understanding the differ-
ent aspects of mediation for international investment disputes, the nuances of the process and the possible
benefits.”).

63) Ibid., para. 43.
64) Ibid., para. 43.
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65) UN General Assembly Resolution 78/104 (7 Dec. 2023), in United Nations Commission on International
Trade Law (UNCITRAL), UNCITRAL Guidelines on Mediation for International Investment Disputes (United
Nations, 2024), para. 2. (“Recommends the use of the Model Provisions by States and other relevant stake-
holders involved in the negotiation of international investment instruments and their incorporation into such
instruments;”); UNCITRAL, UNCITRAL Guidelines on Mediation for International Investment Disputes(United
Nations, 2024), Annex (UNCITRAL Model Provisions on Mediation for International Investment Disputes).

66) UNCITRAL, UNCITRAL Model Provisions on Mediation for International Investment Disputes(United Nations,
2024), Provision 1(2); UNCITRAL, UNCITRAL Guidelines on Mediation for International Investment
Disputes(United Nations, 2024), para. 46.

67) UNCITRAL, UNCITRAL Guidelines on Mediation for International Investment Disputes (United Nations,
2024), para. 5 (“Consent to mediation can also be expressed as part of a multi-tier dispute resolution clause,
which provides, for example, that when a dispute arises, parties are bound to perform certain steps, for in-
stance, to attempt mediation before commencing arbitration.”).

68) UNCITRAL, UNCITRAL Model Provisions on Mediation for International Investment Disputes (United Nations,
2024), Provision 4 [“A party shall not rely in other proceedings on any positions taken, admissions or offers
of settlement made or views expressed by the other party or the mediator during the mediation.”].
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i3l =3k, ISDS7} <& 2 FA &G A|E 7FsAd(“public interest and the possible ex-
penditure of public funds”) =49} HAHES A, VB T 11 #3S 9
oF 3t} (“a balance should be struck between confidentiality and transparency”)’ 1L 73ZgF
Th69) T3l A1 A 02 GARAE o] A Axte] 71l tha) defsliof & ARFOR “(a)
ZAo] BAYT= AFS vdE2 & FQAA] (“whether the fact that mediation took place
should be confidential”); (b) ¥ FHAH AR T= 4 Tof 53 ARE HEUE &
QA (“whether information relating to or obtained during the mediation should be con-

fidential”)’ &< A|A|gHc}70)
AR, 2419 9, A2 1} Fdste], UNCITRAL 7hol=eele 249 344 4l
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69) UNCITRAL, UNCITRAL Guidelines on Mediation for International Investment Disputes (United Nations, 2024),
para. 37.

70) Ibid., para. 38.

71) Ibid., para. 14. (“A mediator facilitates the parties’ negotiations and assists the parties in arriving at a mu-
tually agreeable solution. Accordingly, a mediator does not decide how the dispute shall be resolved but rath-
er supports the parties in resolving the issues themselves through negotiation. A mediator creates a neutral
environment for the parties to discuss, overcome deadlocks and arrive at a solution.”)

72) Ibid., paras 16, 19. (“A mediator should be an experienced professional with recognized competence in carry-
ing out mediation'"* A mediator should be able to take into account the needs, interests, concerns, constraints,
and motivations of all the parties.” (Guideline 16), “A mediator should be independent and impartial. A medi-
ator should therefore disclose relevant information to enable the parties to become aware of any conflicts of
interest.” (Guideline 19)).

73) UNCITRAL Model Provisions on Mediation for International Investment Disputes (United Nations, 2024), Provision
5 (“The parties should consider whether the settlement agreement resulting from mediation meets the require-
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AR 24 FoE JPS = FH F P (“When it comes to cross-border en-
forcement of settlement agreements, *** one tool for parties to enforce settlement agreements in

the courts of a State party to the Convention”)2}al A1 $HC}.74)

3. A Az} Aol HA A A7tEE FA ok (Singapore Convention

on Mediation)

20183 A= o] 202011 9Y WEH ‘PO RE =EH IAH 33 ol B /A
¥ °K(United Nations Convention on International Settlement Agreements Resulting from
Mediation)’, & ‘A7I22 24 b2 =7 A 243}l o] ARSI o] x=

7 ThTS)

T2t ISDSS] WEto| A o] Foke AL UTh AVIEE Yo A1xolA 1 A&
RS YFH o2 AP (commercial) B OS2 FHAYsIAL (1o 76 H& ISDS EAJo] o]
o AT HAHEAHEDHYF ARE AT (@) AFTo] A AR EE =7}
713%0] AR shelf o) ol thall Hoke] 85 wiAlShE frk(reservation)E A A S

2 ST Qleh® WA W, 0|3k ApgTiolehulol B thre] F77} o] fai

ments set forth in the United Nations Convention on International Settlement Agreements Resulting from
Mediation.”).

74) UNCITRAL Guidelines on Mediation for International Investment Disputes (United Nations, 2024), para. 45

75) See OIARl, “w7IF 24 oA oA 24, TRAIMEE=F, A67H A3Z (2022), p. 186 [“O] F
ke xAozBEH =E5H ZAA O|(mediation settlement agreement)’of] Tol, FA) /o] AsiS &
Fote “H& F(New York Convention)'t} FARGH £70] A Ajs)ad S fofstai= =7|AQd Ale
oltk, “42 @oro] FXHTA (arbitral award)S TE Ao AR ol ol q A3 4 Y= sh A
ol A7piL2 or2 2% Zul (mediation settlement agreement)sS Z-S A|F GA FH UjofA A
38517] ¢$t A]&=o]th.”]; Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing
Conciliation and Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), pp.

~

412-413 [“The Singapore Convention applies to international settlement agreements resulting from mediation
and provides a harmonized legal framework for the right to invoke settlement agreements as well as for their
enforcement.”].

76) United Nations Convention on International Settlement Agreements Resulting from Mediation (2018), Art. 1(1).

77) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and Introducing
Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 408 [“it appears from the
Singapore Convention’s drafting history and other sources that the drafters of the Singapore Convention did
not intend to exclude investment disputes from the Convention’s scope of application.”].
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[Singapore Convention on Mediation]

Article 1. Scope of application

This Convention applies to an agreement resulting from mediation and concluded in writing by parties
to resolve a commercial dispute (“settlement agreement”) which, at the time of its conclusion, is inter-
national in that:

(a) At least two parties to the settlement agreement have their places of business in different States; or
(b) The State in which the parties to the settlement agreement have their places of business is different

from either:

Article 8. Reservations
1. A Party to the Convention may declare that:

(a) It shall not apply this Convention to settlement agreements to which it is a party, or to which
any governmental agencies or any person acting on behalf of a governmental agency is a party,
to the extent specified in the declaration;

(b) It shall apply this Convention only to the extent that the parties to the settlement agreement

have agreed to the application of the Convention.

A7FEE o Algxe] EAl= ISDSOIM =4 B43E Asishs F8 dle] FAyH

43S Asfsl= A3 Aol &2 SPP v. Egypt AHElOIA Ro] AR A7} HX)FH

Hld-S vshr] 93] golE 7Fste 59 olfrE ¥ 2 ST o A™ AA 9] ol

grolla & AoITh o]} Zo] Frt AXH-ARA ol i 2AL B Tl A

o
my

78) United Nations Convention on International Settlement Agreements Resulting from Mediation (2018), Art. 8(1)
(a).

79) A=A, “BAAF7FEYASDS) T FAIRA”, TEASHEs All615 (2023), p. 15 [“FA] A7t 222 Y
of u]ER7LE 127) 271RIH] 1 5 Wetea, FX|o}, 7Rt ARk, ofak Aperiofetulobs Ak} 27}
71%0] o AAlel A9 PER APl HEHA Grht $UE S, AR, ol HAE AR,
EAokE GataSo] Ssigl Mol 47 EEAYELS A G B Aot Yo M Bote s
QU stgiT,

80) Shu Shang, “Responding to the ISDS Legitimacy Crisis by Way of Mediation: Implications from CEPA’s
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2 AR 4RI 24 A3k 5 GOl WYL tha FAHQ BAL D 5 o
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A A ke 7AIE ISDS Atk ¥ FAEYE Sl =o

M. ISDS ZAe] AR Ald 2 Ex18A4 AR

SEA A1 Aol A =3t I1SDSe] F3 719k 249 ol&d &84, el
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e ATAR AEFE2), ot 23S FARAE Yol 348 AR AYshe A=
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ISDS A|A|o| A ZA (Mediation) A =2 &84
A AR Sl E R AAes Tl eS| medth olstelA HED AEES
WA AAA Feds FEATIe U BAA A]de B4, i A9 $AE
(‘winner-takes-all’) 2] FAH=7F Zefiste 714 A9 #&E3, A A (adversarial) ZA)
Hzte] Aol 7+ ol AVE T = AR BP9 HHlE s HoFErh

guzow 24 WA FANY B
!

=
-

dot
ol

o2l o4,
b

A

Dispute Resolution Mechanism”, Journal of International Business and Law, vol. 18 (2018), p. 233 [“The
Egyptian Prime Minister’s rejection of a $10 million negotiated settlement in favor of arbitration proceedings
in SPP v. Egypt is often cited as an example by scholars to elaborate political pressures faced by a state in
times of crisis.”].

81) ZE7, "SRR TR RASD) 3 FAEH", TEAYE, HI61T (2023), p. 16 [“FOlof oJFF $ol
o 71 T UL YAAE, B3] A7ke) AL AR MY A vlFE AE Backe B
o)
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7t SPP v. Egypt (ICSID Case No. ARB/84/3): Mx|& zal Z2x|

Mo

Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt A1 (ICSID
Case No. ARB/84/3 (1992))> ®Z|- 73 A2 gteldo] =fe] “AAH A Fioll os) =
A uf o BlaEe] RAYHEAE BT =4 Ao AIFF Aot FA| o]
HE ARE FYAY HAXL £8F 7137 AU SoNE B 0B AR 3

e AAFoRA S APH £4e AxsgTk)

B EAL 1974d ZFo|x AYH Southern Pacific Properties (Middle East) Limited
(SPP(ME))7} ©|HE =% #37|4 (EBGOTH)I A ZS ©]28} ‘Pyramids Oasis Project’
(17 v = QA iR AR i) B FAA ol A HIFEE AT 12
U 1977 2RE s 1 o) vEdE §4 23S 878k ] ZXF ibdo]
IZEAAL, 1978 5€ 279 E3F-AHRE AHE, 22 3 59 28Y o] E FAH(GIA)
o] &9l H3] Aof, 2 o 6¢ 19¢ e A267 F 7€ 1€ FEFol 93) i
EX 7} Fge] 138F {4F (“public property (Antiquity)”) o2 A EFEHA, 71E T3
AN &7 HaHo Z2AEE AW FHEATESY

o

ool A}l &2 BAF=o] o|JE HE A435 (Law No. 43) Z Heads of Agreement
FFEA AT F= BAAH ] o) F-E AWty A, Z2AE Fgo

RAF9] AFE 243 o]HE (ARE)E U Z 1984 8¢ 24 = A FAEAZAA

82) Andrea Kupfer Schneider & Nancy A. Welsh, “Bargaining in the Shadow of Investor-State Mediation: How
the Threat of Mediation Will Improve Parties” Conflict Management”, University of St. Thomas Law Journal,
vol. 17, no. 2 (2021), p. 387 [“The Egyptian Prime Minister chose to proceed with arbitration rather than
agree to a negotiated settlement of $10 million. The arbitral panel later issued an award of $32.6 million
against Egypt.”].

83) Southern Pacific Properties (Middle East) Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/84/3, Award
on the Merits (20 May 1992), paras. 1, 42-61.

84) Ibid., paras. 62-70 [“In late 1977, the Pyramids Oasis Project began to encounter political opposition in Egypt
and it became the subject of a parliamentary inquiry. Opponents of the project claimed that it posed a threat
to undiscovered antiquities.” , In a decree issued on May 27, 1978, the Ministry of Information and Culture
declared the land surrounding the Pyramids to be “public property (Antiquity).” , “On May 28, 1978, the GIA
withdrew its approval... As a result of the Decree of the Minister of Culture and Information dated 28/5/78...
it is impossible legally to implement this project on this land.”, “On June 19, 1978, Presidential Decree No.
267 was issued, cancelling Presidential Decree No. 475... On July 11, 1978, the Prime Minister issued a de-
cree declaring these same lands d’utilité publique”].
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A el AZE A el ot} FA] HFRI(SPP) Z-2 1,0005F 2] (USD) AlollA]
AL 270 FAAE 3¢S AN Hl QTksy) L A o] E FE AP =
I 9 FHof] A o7 T A5 AAEH A& 4 =22 s FElet 9

gelehe ARetn FAYAE Gk

o= oA =3t ISDSAIA] A SAIE JlEuE FQ Ao Bl AXA v o] A

85) Ibid., paras. 1, 107 (“O n August 24, 1984, the International Centre for Settlement of In- vestment Disputes
(“the Centre” or “ICSID”) received a Request for Arbitra- tion”, “asked for the following relief: *** determine
that the ARE violated its obligations thereunder, determine the liability of the ARE to compensate SPP(ME)
for the termination of its investment agreements”).

86) Ibid., paras. 158, 183. (“Thus, the Claimants are seeking ‘compensation’ for a lawful expropriation, and not
‘reparation’ for an injury caused by an illegal act such as a breach of contract.” “Nor have the Claimants
challenged the Respondent’s right to cancel the project. Rather, they claim that the cancellation amounted to
an expropriation of their investment for which they are entitled to compensation under both Egyptian law and
international law.”).

87) 1bid., para. 257. (“THE TRIBUNAL, by a majority, AWARDS to Southern Pacific Properties (Middle East)
Limited and Southern Pacific Properties Limited, jointly, THE SUM OF US $27,661,000”).

88) Andrea Kupfer Schneider & Nancy A. Welsh, “Bargaining in the Shadow of Investor-State Mediation: How
the Threat of Mediation Will Improve Parties’ Conflict Management”, University of St. Thomas Law Journal,
vol. 17, no. 2 (2021), p. 387 [“The Egyptian Prime Minister chose to proceed with arbitration rather than
agree to a negotiated settlement of $10 million.”]; Catharine Titi, “Mediation of Investment Disputes Under
the ICSID Mediation Rules: An Overview”, in Alternative Dispute Resolution in the Western Balkans (Marc
Bungenberg et al. eds., Springer, 2025), pp. 167-168 [“In SPP v. Egypt (the Pyramids case), the Egyptian
Prime Minister had rejected a tentative settlement agreement of 10 million US dollars in favour of arbitration,
since he considered that such a settlement “would open him to attack by opponents and the media”. This dis-
pute was ultimately settled after arbitration for 17.5 million US dollars.”].

89) Catharine Titi, ibid.; Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of
Disputes, Standards and Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p.
252 [“..the Egyptian Prime Minister rejected a negotiated settlement of $10 million in favor of arbitration
proceedings which would later issue an award for $32.6 million against Egypt.”].
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A= oJHE AR XA AdS dep] A8 gelE ARstal SAEAE FAFL
W, 71 g7k 530 ICSID $A19] 539 A 3 2oll, olYE A= dx Fe
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L}. Metalclad v. Mexico (ICSID Case No. ARB(AF)/97/1): =X &4 £9| 2| m}et

ey

A SPP AR} ISDS®] WA T=(=7h SHA 24 FAR AT 2AHE K
09, Metalclad v. Mexico A& $43 ATJAGFEARDANAZA TA7F AFAEA
g7 2 F A AR F, o] Alele BAF BAA o2 BEARASHe] A7A
AF BAE AA R dohe A 43 A, SANA S HA St 2 A 24
she AR 2 BoEh

B BALS v= 71 Metalclad7} HA S G FRE5E H7ls iygA] 4 2 %
5= Bl AW FE(San Luis Potosi 5)<] Wit} o] AJe) i

%
%79 A% (Beological Decree) .2 213) AHgl £90] G742 FAHRA S5l

90) Andrea Kupfer Schneider & Nancy A. Welsh, “Bargaining in the Shadow of Investor-State Mediation: How
the Threat of Mediation Will Improve Parties’ Conflict Management”, University of St. Thomas Law Journal,
vol. 17, no. 2 (2020), p. 387 [“If citizens are unhappy with these agreements, they are likely to accuse the
officials of weakness at best and corruption at worst.”]; Mariam Gotsiridze, “Challenges of Mediating
Investor-State Disputes”, ICSID Review - Foreign Investment Law Journal, vol. 39, no. 1 (2024), pp. 108-109
[“Government officials can end up in jail or be prosecuted for settling matters and for signing settlement
agreements.”].

91) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p. 252.

92) See ibid., p. 237. (“The greatest obstacle to the integration of mediation in ISD is arguably the political con-
venience of accepting an imposed decision and the reluctance of governments and state officials to take own-
ership over settlements.”).
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T}193) Metalcladw 19979 1€ 29 NAFTA Al117gel] At FA4E Al7133,9% 20001
84 30¢ WAF= HAA FHFo| X7t I FEo sidatiar Q1A st FAALA] 7]
3} $16,685,000.00 2219 vid-& Wohe WA AT HAH O Es FAAL o
& s Atk

I3 FA-A A Y Ao E B33, Metalclad®] CEOSE Grant Kesler+= ©] 73
ol s ‘SF=2 BT (“decidedly unsatisfied”)’ 31THL 3] 11519tk 1= oF 4007 &
glol @sh= gt SA W8 4dof o] ARA] FAER} 7 EAN O, FAE
o WA|Z GRelo] ‘A #A| 3bEk (“broken business relationship”)’ & 7Hg & A2
AZHY. O FA L FFoly Ay A3 A4 A BAIE Bk A g
I H AT

Kesler= Aite HEd o Avhd 22k vls243 S0 2ATHe A5dle Aolzka
SIS ol EATAA o] A71H BA 7AE A 7PR1§ 2= 278 (mediation)
o] T84S IR 1:}99) AR o] Al s4T FAA A A BA 9 3 E53} A

Ao A& TheAE BRE e 24 A= AdEE WS

93) Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award (Aug. 30,
2000), paras. 1, 29, 59. (“Metalclad alleges that Respondent, the United Mexican States... through its local
governments of SLP and Guadalcazar, interfered with its development and operation of a hazardous waste
landfill.”, “The National Ecological Institute (hereinafter “INE”)... granted COTERIN a federal permit to con-
struct a hazar-dous waste landfill...”, “On September 23, 1997... the Governor issued an Ecological Decree
declaring a Natural Area for the protection of rare cactus. The Natural Area encompasses the area of the
landfill. Metalclad relies in part on this Ecological Decree... maintaining that the Decree effecti-vely and per-
manently precluded the operation of the landfill.”).

94) Ibid, paras. 1, 8.
95) Ibid, paras. 112, 131

96) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p. 251.

97) Ibid., p.252. [“Neither the aim nor the consequence of arbitration is to repair a broken business relationship.”].

98) Ibid., (“He stated how With the benefit of hindsight, he would have preferred to use more informal mecha-
nisms to settle.”).

99) See OJAHYL, “7R B 54 oA A4 284 AL AEA S g WA A, "
ste] =% 67 3= (2022), p. 189. (“53] =4 o] 2o R FARIE0] 719 WA

£ A% /Al U 7ol =the SHA
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C}. Achmea v. Slovakia (PCA Case No. 2008-13): ExX{&Ext & =™ #HD

Achmea v. Slovakia A= ISDS TAEA7F At Aol @8 Holle, A% Aol ¢
FEAQI Y-S AA ST GAAEC] It 18H A (adversarial) FA A =}l
Al Blojuz|7} w9 oA HohE He BAET. o] Alle 2ol TR e} WA (in par-
allel) 7ol ofzl, T4 WA Aol 72 o2 AlEojof & A2 A}, = ISDSeA]

‘ZARAATY EY] oGS AlAFGHT100)

o] A EAL YEdHE FEXFAR] Achmea (7 Eureko)’} €Z0}7|o} AH-o] AR
A R RIgst 24 me} fA] RPAE et Pt 5 2T A<l
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A=frafehe 245 @3 A2 2A, ol P FEolA Yd @ E-£E117]0} BITY &
AEHU-F oFFET) AW Foll aidotal F2FTh10D oo Achmea(d7-<))+= 20083
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Al 278e At BATE G5 FR7F FEACE Y EVbsTA ¥oH, &
Zke} H2E 72 = o] H A HA A7 (“black and white solution of a legal decision™)©] £
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100) See Q#A], “RAYAA] 9] =AU} ISDS AP/ A, "A=AE A Al19H AllE (2012), pp. 19-24.
101) Achmea B.V. v. The Slovak Republic, PCA Case No. 2008-13, Final Award (Dec. 7, 2012), paras. 1-2, 123.
102) Ibid., para. 12.

103) Ibid,, para. 60; Kun Fan, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal of Dispute
Resolution, vol. 2020, no. 2 (2020), p. 328. [“...the arbitral tribunal remarked at the close of the hearing...
that... settlement ‘would be a good thing’ because...’ the aims of both sides seem to be approximately
aligned, and that the black and white solution of a legal decision... is not the optimum outcome in this
case.””].
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22X &ty FAEAE At 2012 HF HAS wDokt)i105) I E= 20121 12€
79 €Zn8p7lo} AR 27t FAAFHU S Y F(FET) {xtelgtar ddstar ¢F 22107
2o ujd-S Hgltt.100)

o] Ak BT T A FA Al St M EN S-S FYstaLlon W I
< AAH AdA Tt 128E o, Bes] 24 dategs oln] A" A
Aapol|l A Hlojur] offths Ae B Ax ols Ao daAds 7HAHYE 4

27] @, & RAAESY Eu)go] MAlsAY Arhd FE7} WH7) ol del A%
ofol & AART,

2. 3 2. ISDSe|A A ] A& Al

g A E ISDSONA Y] 24 Ad)| Al Ed = B3, ISDS Al=9] =2 vl&3 &
L85 7% Foll gk vlgo] SAtEA, HZo AA| ISDS A A 24 & 483l
= AEEo] YehaL Stk o= Ao ¢ o} o]&2] =9 HFEA
T TR wjdgo] ¢3l dolx: H2 qAFAZALE HAS T U=
A

- S 3T
9890 ok BANAFROE 4] AP HolFTh

7} Barrick (Niugini) v. Papua New Guinea (ICSID Case No. CONC/20/1): ICSID
Conciliation Ex} &8

Barrick (Niugini) v. Papua New Guinea A1 1966'd ICSID 3 <KICSID Convention)©l

HAE 224 ‘Conciliation” A7} H] s AL/ B [SDS A o)A &85 o]

g2l 24 A Abglo|th108) ICSID HAMS ¥ Conciliation A1 2025'd 549 71

104) James M. Claxton, “Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?”,
Pepperdine Dispute Resolution Law Journal, vol. 20 (2020), p. 83. ("In the arbitration between Achmea and
the Slovak Republic, the tribunal made an uncustomary remark to the parties at the close of the hearing on
the merits:...")

105) Ibid. (“the parties did not attempt mediation but pressed forward in arbitration proceedings.”).

106) Achmea B.V. v. The Slovak Republic, PCA Case No. 2008-13, Final Award (Dec. 7, 2012), para. 352.

107) RHef FARREO] o] Ao 2o 525t o] WEu[&2 ufEH]-&o] Hch

108) See Barrick Gold Corporation, “Barrick Serves Notice of Dispute Over Porgera”, News Release (Jul. 10,
2020).
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Z 1579 B3 A2 §857} F3] A =x3rhi109)

o] AL o7 |Y(PNG) A7} Porgera 34+ 5% 2= (SML, Porgera Special
Mining Lease) 7341-& A38}3, thal 97|10 B4 A58 AHolgka 43 | whz}
TSI TEL0) o]of FAk EGARY] §2F FAFAR] Barrick®] &5 A}3] AkBarrick (PD)
Australia Pty Limited)= 20201 8¥ 11 ICSID FA(ARB20)27)E Al7|8F Tt &+,
FAA = FAA7] olAEEH 8 7HsAS o173, ofddl F#PH<IQI Barrick (7%
o] B3XhE 9 TA 552020 8€ 119) o]HQl 20201 7€ 229 ICSID Conciliation
HZHCONC/20/1)E 7 AI8FA T]112)

ol FAA) YmH o2 FA| 9} 324122l Conciliation Hx-5 ¥ 3Y3}4] (in parallel) &
= 429 ‘% EY (Two-track) AZE F3+ Ao 2 RBATLI) & FAE B+
2 A g Wi e ABSl ok Stk M gaar BRE tehe s, 24 4

R |

e FAAE ARl 4 S A7 RleAAMTEE 2R AEAE T HEd)

i)

109) Gennadiy Tsirat & Oleksiy Maslov, “The Role of Mediation and Conciliation in the International Investor
State Dispute Settlement”, Actual Problems of International Relations, vol. 1, no. 163 (2025) p. 89; =7,
“ERALRI L2 RASDS) T AR, TEAHE, AI61S (2023), p. 7. (ICSIDO] T, A E]ofo]
HEAE A o}l skl 28I Al e o= selfiy)

110) Barrick Gold Corporation, “Barrick Serves Notice of Dispute Over Porgera”, News Release (Jul. 10, 2020).

111) Barrick (PD) Australia Pty Limited v. Independent State of Papua New Guinea, ICSID Case No. ARB/20/27,
ICSID Case Database; James Claxton, Luke Nottage & Ana Ubilava, “Mandatory Investor-State Conciliation
Before Arbitration in Asia-Pacific Treaties: New Developments and Implications for India and Australia”,
The Indian Journal of International Economic Law, vol. 13 (2021), p. 213. (“Barrick Niugini is a joint venture
between Chinese Zijin Mining and Canadian Barrick Gold, whose Australian subsidiary instituted an ICSID
Convention arbitration in parallel with the conciliation on 11 August 2020 under the 1990 Australia-PNG
BIT.”)

112) Barrick Gold Corporation, “Barrick Serves Notice of Dispute Over Porgera”, News Release (Jul. 10, 2020);
James Claxton, Luke Nottage & Ana Ubilava, “Mandatory Investor-State Conciliation Before Arbitration in
Asia-Pacific Treaties: New Developments and Implications for India and Australia”, The Indian Journal of
International Economic Law, vol. 13 (2021), p. 213. (“The latest was filed by Barrick Niugini Ltd against
Papua New Guinea on 22 July 2020 under a mining lease con tract.”)

113) See James Claxton, Luke Nottage & Ana Ubilava, “Mandatory Investor-State Conciliation Before Arbitration
in Asia-Pacific Treaties: New Developments and Implications for India and Australia”, The Indian Journal
of International Economic Law, vol. 13 (2021), p. 213.

114) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 174. (“thus
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helping to enable settlement ‘in the shadow of arbitration’”)

115) Barrick (Niugini) Limited v. Independent State of Papua New Guinea, ICSID Case No. CONC/20/1., ICSID
Case Database

116) Barrick Niugini Limited, “Barrick Niugini Limited and the Government of Papua New Guinea Sign Framework
Agreement to Reopen Porgera Mine”, News Release (Apr. 10, 2021). (“SATURDAY 10 APRIL 2021:
Barrick Niugini Limited confirms that a binding framework agreement, the first step of the process to re-
open Porgera Mine has been agreed between Barrick Niugini Limited and the Government of Papua New
Guinea.”)

117) Ibid. (“Under the terms of the agreement, ownership of the Porgera Mine will be held in a new joint ven-
ture owned 51% by PNG stakeholders and 49% by Barrick Niugini Limited, which remains the operator of
the mine.”)
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118) Kun Fan, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal of Dispute Resolution, vol. 2020,
no. 2 (2020), p. 338. ("The dispute brought by Systra SA and its local subsidiary, Systra Philippines, Inc.,
arises out of allegedly long overdue invoices for services and work performed on infrastructure projects
(including metro and rail projects) for various government agencies of the Philippines.”, “In an effort to
avoid arbitration, the parties agreed to conduct a mediation pursuant to the 2012 IBA Rules at the ICC-ADR
Centre.”); Luke E. Peterson, “In an Apparent First, Investor & Host-State Agree to Try Mediation Under
IBA Rules to Resolve an Investor Treaty Dispute”, IA Investment Arbitration Reporter (Jul. 19, 2016). (“In
an effort to avert arbitration, the parties have agreed to conduct a mediation pursuant to the 2012
International Bar Association rules for Investor-State Mediation, and under the auspices of the ICC-ADR
Centre. “, “It’s unclear whether the 2012 rules have been used to mediate other disputes between investors
and states — this is the first known case involving a sovereign (rather than merely state-owned entities or
private respondents)”).

119) Mariam Gotsiridze, “Challenges of mediating investor-state disputes.”, ICSID Review-Foreign Investment
Law Journal, vol 39, no. 1 (2024), p. 110. (“One example is Systra v Philippines, where parties unsuccess-
fully attempted mediation under IBA Rules”)
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120) Romesh Weeramantry, Brian Chang & Jay Santiago, “Conciliation and Mediation in Investor-State Dispute
Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID Review - Foreign Investment Law
Journal, vol. 38, no. 1 (2023), p. 228. (“he China-HK CEPA IA... also contain detailed mediation
provisions. They are unique because they do not provide for ISDS arbitration.”); Ignacio de la Rasilla, ““The
Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State Dispute Settlement”, ICSID
Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 178. (“mediation in CEPA is not adopt-
ed as an ‘additional means’ of ADR, but is instead treated as the ‘primary means’ to resolve investment dis-
putes without the ‘choice of arbitration as a fall-back option’.”)

121) Shu Shang, “Responding to the ISDS Legitimacy Crisis by Way of Mediation: Implications from CEPA’s
Dispute Resolution Mechanism”, Journal of International Business & Law, vol. 18, no. 2 (2019), p. 234.
(“CEPA’s inclusion of an independent, stand-alone mediation mechanism should be seen as China’s prag-
matic response to the ISDS legitimacy crisis,”)

122) Investment Agreement under the Mainland and Hong Kong Closer Economic Partnership Arrangement
(signed 28 June 2017), Art. 19; Kun Fan, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal
of Dispute Resolution, (2020), p. 335 (“The two Mainland mediation institutions approved to deal with the
disputes between Hong Kong investors and the Mainland... are the Mediation Center of the China Council
for the Promotion of International Trade/the China Chamber of International Commerce, and China
International Economic and Trade Arbitration Commission (“CIETAC”).”).

123) Investment Agreement under the Mainland and Hong Kong Closer Economic Partnership Arrangement
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[Investment Agreement under the Mainland and Hong Kong Closer Economic Partnership
Arrangement (CEPA)]

Articles 19 Dispute Settlement between a Hong Kong Investor and the Mainland
1. A dispute arising from a claim by a Hong Kong investor that it or its covered investment has suf-
fered losses or damages resulting from a breach by the Mainland authorities or institutions of the
obligations provided in this Agreement in relation to the Hong Kong investors or their covered in-
vestments (hereinafter referred to as “investment disputes”) may be settled by the following means:
(v) resolution through mediation whereby a Hong Kong investor may submit an investment dispute
arising from this Agreement between that investor and the Mainland to a mediation institution
of the Mainland side;

(vi) recourse to the judicial proceedings under the laws of the Mainland.

Article 20 Dispute Settlement between a Mainland Investor and Hong Kong
1. A dispute arising from a claim by a Mainland investor that it or its covered investment has suffered
losses or damages resulting from a breach by the Hong Kong authorities or institutions of the obli-
gations provided in this Agreement in relation to the Mainland investors or their covered invest-
ment, may be settled by the following means:
(iv) resolution through mediation whereby a Mainland investor may submit an investment dispute
arising from this Agreement between that investor and Hong Kong to a mediation institution
of Hong Kong;

(v) recourse to the judicial proceedings under the laws of Hong Kong.

olo we} F==A A F-HSA ¢ L3 (CIETAC) 5 AAE 7|#o] CEPA FAEA =

4 FHe SR vhasigohe

vk olelgh 2ol AT B, FAE TAFAI) o AR T B 2
doll 255 AZIE 7 ATH“recourse to the judicial proceedings under the laws of the

Mainland/Hong Kong”).125)

(signed 28 June 2017), Arts. 19.1(v), 20.1(3iv).

124) China International Economic and Trade Arbitration Commission (CIETAC), CIETAC Mediation Rules for
Investment Disputes under the CEPA Investment Agreements (eff. 12. Dec. 2018); Kun Fan, “Mediation of
Investor-State Disputes: A Treaty Survey”, Journal of Dispute Resolution, (2020), p. 335 (“The two Mainland
mediation institutions approved to deal with the disputes between Hong Kong investors and the Mainland...
are the Mediation Center of the China Council for the Promotion of International Trade/the China Chamber of
International Commerce, and China International Economic and Trade Arbitration Commission (“CIETAC”).”).
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125) Investment Agreement under the Mainland and Hong Kong Closer Economic Partnership Arrangement
(signed 28 June 2017), Arts. 19.1(vi), 20.1(v).

126) See Shu Shang, “Responding to the ISDS Legitimacy Crisis by Way of Mediation: Implications from CEPA’s
Dispute Resolution Mechanism”, Journal of International Business & Law, vol. 18, no. 2 (2019), p. 234
(“CEPA’s inclusion of an independent, stand-alone mediation mechanism should be seen as China’s prag-
matic response to the ISDS legitimacy crisis,”); Ignacio de la Rasilla, “’The Greatest Victory’? Challenges
and Opportunities for Mediation in Investor-State Dispute Settlement”, ICSID Review - Foreign Investment
Law Journal, vol. 38, no. 1 (2023), p. 189 (“This preference, which is deeply rooted in Confucian non-ad-
versarial values, but which has also been recently fostered by awareness of the risks of a ‘litigation ex-
plosion’ at the domestic level, is becoming mirrored in ‘its design of a dispute prevention and resolution
system in the diplomatically sensitive context of the Belt and Road Initiative’ (BRI).”).

127) Romesh Weeramantry, Brian Chang & Joel Cockerell, “Conciliation and Mediation in Investor-State Dispute
Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID Review - Foreign Investment Law
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[European Union-Canada Comprehensive Economic and Trade Agreement (CETA)]

Article 8.20 Mediation

1. The disputing parties may at any time agree to have recourse to mediation.

2. Recourse to mediation is without prejudice to the legal position or rights of either disputing party
under this Chapter and is governed by the rules agreed to by the disputing parties including, if
available, the rules for mediation adopted by the Committee on Services and Investment pursuant
to Article 8.44.3(c).

3. The mediator is appointed by agreement of the disputing parties. The disputing parties may also re-
quest that the Secretary-General of ICSID appoint the mediator

4. The disputing parties shall endeavour to reach a resolution of the dispute within 60 days from the
appointment of the mediator.

5. If the disputing parties agree to have recourse to mediation, Articles 8.19.6 and 8.19.8 shall not ap-
ply from the date on which the disputing parties agreed to have recourse to mediation to the date
on which either disputing party decides to terminate the mediation. A decision by a disputing party
to terminate the mediation shall be transmitted by way of a letter to the mediator and the other dis-
puting party.

O Yo7}, BU-AVIZE ERRSHA(PA, 2018)S 32 o] g
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Journal, vol. 38, no. 1 (2023), pp. 227-228 (“The EU-Singapore IPA (2018) and the EU-Vietnam IPA (2019)
contain a ‘Mediation Mechanism for Disputes between Investors and States’ in an annex. IIAs such as the
Canada-EU CETA (2016) allow mediation rules to be formulated after conclusion of the treaty.”); See
Global Affairs Canada, “Decision No 002/2021 of the Committee on Services and Investment of January 29,
2021 adopting rules for mediation for use by disputing parties in investment disputes”, (29 Jan. 2021),
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/rules-
mediation-regles.aspx?lang=eng.

128) Comprehensive Economic and Trade Agreement (CETA) (signed 30 Oct. 2016), Art. 8.20(1).
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[EU-Singapore Investment Protection Agreement (2018)]

ANNEX 6 MEDIATION MECHANISM FOR DISPUTES BETWEEN INVESTORS AND PARTIES
Article 2 Initiation of the Procedure

A disputing party may request, at any time, the initiation of a mediation procedure. Such request shall

be addressed to the other party in writing.
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129) D&, “EARE2HEAASDS) T FA R, TEAEEs A6 (023), p. 9 (GAALT A7tEe
7] EXAESEAL 14 WA E(Tribunal of First Instance)?} AHd3ATHI . (permanent Appeal
Tribuna) 2 /%= 24A19) 2AYSHAERRS 7dsta QUTh).

130) Investment Protection Agreement between the European Union and its Member States, of the one part, and
the Republic of Singapore, of the other part (“EU-Singapore IPA”) (signed 19 Oct. 2018), Annex 6, Art.
2.1 (“A disputing party may request, at any time, the initiation of a mediation procedure.”).

131) EU-Singapore IPA (signed 19 Oct. 2018), Annex 6, Art. 4 (“The disputing parties shall endeavour to reach
a mutually agreed solution within sixty days from the appointment of the mediator. Pending a final agree-
ment, the disputing parties may consider possible interim solutions.”).
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132) Romesh Weeramantry, Brian Chang & Joel Cockerell, “Conciliation and Mediation in Investor-State Dispute
Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID Review - Foreign Investment Law
Journal, vol. 38, no. 1 (2023), p. 237 (“Bart Legum... observing that ‘“Mediation in investor-state disputes is
an animal that is much discussed but rarely observed in the wild’”).
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133) Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID Review - Foreign Investment
Law Journal, vol. 39, no. 1 (2024), pp. 108-109, 115-116 (“when it comes to a potential payment of a sum
of money from the State’s budget, many States might find it more ‘palatable’ were, say, a tribunal to make
the decision for them. Then the government would avoid accepting political responsibility for settling”;
“According to the 2018 NUS Survey Report, the most significant obstacle to set tling disputes is ‘the desire
to defer responsibility for decision-making to a third party’ such as a tribunal.”; “reluctant to make
decisions... out of fear of public or political criticism, personal accountability or even criminal prosecution”;
“defer the responsibility... to a third party such as a tribunal or court”).

134) See OAHYI, “=7F 7+ 2R oA fTorA 247, FEAEEE=E, A6TH 3T (2022), p. 213 (“OF
R 2 A B2 A v a2 Aleshs 4% aWdd #80] 8ol oy ZR g3
o] Aoz FRlEe 249 2nr sidae Aleste A2 Ul o= Aol

135) Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID Review - Foreign Investment
Law Journal, vol. 39, no. 1 (2024), p. 115 (“Authorized government officials are reluctant to make decisions...
out of fear of public or political criticism, personal accountability or even criminal prosecution.”).

136) James M. Claxton, “Compelling Parties to Mediate Investor-State Disputes”, Pepperdine Dispute Resolution
Law Journal, vol. 20, no. 1 (2020), p. 80 (“..reluctance of state agents facing investor claims to agree to
settle those claims out of fear that voluntary settlement may suggest weakness, corruption, or deference to
foreign investors...”).

137) Gossiridze Al 37} SPUG0] EAAIoLe] B o] 50| WA 2 Y& AF AR & olok GAR
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2 o]ojXItty EAM St} See Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID
Review - Foreign Investment Law Journal, vol. 39, no. 1 (2024), pp. 107, 109, 115 (“...the main concern...

”,

is a so-called post-audit or similar post-mediation procedure scrutinizing the process...”; “...government offi-

cials can end up in jail or be prosecuted for settling matters... such developments have taken place in certain

”,

countries after the change of political forces and the government.”; “out of fear of public or political criti-

cism, personal accountability or even criminal prosecution.”).

138) Catharine Titi, “Mediation of Investment Disputes under the ICSID Mediation Rules: An Overview”, in
Alternative Dispute Resolution in the Western Balkans: Trends and Challenges (Springer, 2025), pp.
167-168 (“In SPP v. Egypt (the Pyramids case), the Egyptian Prime Minister had rejected a tentative settle-
ment agreement of 10 million US dollars... since he considered that such a settlement ‘would open him to
attack by opponents and the media’.”).

139) Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID Review - Foreign Investment
Law Journal, vol. 39, no. 1 (2024), pp. 105-106 (“Client users use arbitration and mediation more evenly
(at 50 per cent for each mechanism), while external counsels indicated a much higher preference for arbi-
tration (at 89 per cent... over mediation (at 21 per cent)).”).

140) Ibid., pp. 108-109 (“in 2016-17, the Centre for International Law of National University of Singapore con-
ducted a Survey on the Obstacles to Settlement of Investor-State Disputes (2018 NUS Survey) and issued
its Report in 2018 (2018 NUS Survey Report).”; “...the most significant obstacle to settling disputes is ‘the
desire to defer responsibility for decision-making to a third party’...”).
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gyt ddn) @30 49 e YANE S ade] BE WE O 254 5
o) 2 24t Aol You o] FAL Fladel FaE HololA 1SDSS} e
FARAN A 24 AW FAHOE A AN BPIshehs AFo] ek
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SRR & Ak S ARA W] BUAT 53] B3 (AN, A2z Al
ol whet ol 9)o] ATRGYE T39 AL Qofop A, auluE Agsteiz
5 5 Asizol] weh 35309 Alo] @ tEee] Helojehs nw] 3X - AP A
48 Aok BTk o|HF o4k Huo] Byt 3ol ISDS AL Yo 3
S 21 ofgl/l WEE 89lo® AgAThLY 53] FABAR FABHo weh )

141) See Z1E7, “BAPRH27HEAASDS ) BAIE”, TEAMEES Al61E (2023), p. 13 (OlAY Rto) £
ApRtoll gt 24 A1 ol28 mas sszoleto] A@ats] Flo] Aok & U A¢1 Hxjo] BALY,
3ol Usto] SAL ISDSAIS £5 02 siAsts S ofiA UETh).

142) See ibid, p. 13 (“F7HS GARIR SHe Ado] BE UE A2E0) BEY £YARIY FooE 5
ApASE ASEZA] FAS LS. SRS Sl AFshe AT 2 o
Satol A 202 ISDSARIIA BEsl £ JAS ohdd 2oz ofsfEicky.

143) Ibid, p. 14 (“ROIRCIE g 2 ofe}e.. 7% ZAtbgolA 2AI7E APIE Ths Aol AR o
Y J15He A UHE 4 Qo).

144) Ibid,, p. 13.

145) Ihid. (. 27PNV A25E A1 )] oJAtoR 28]o] oS Qof
sigolae AlFsh] e, 2Rslol] Aojg A thgaie] &

=
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>,
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gitt... ojulu]s Al&sto] ot
S Qojo} g},

197



C EFERSHT 2026-01

#5E ARHE 349 00, T} 429 B2 AAsE 27 A 0 W
& ARk A T o 1 WA} kR BUHoR 44 Yok ol A

AR, FA ZF 280 FAlolth FARAL 11 A4 W, A, 84, AR 5 oY
A0 23 dF-et olsi#AVE B lF Sl Zlo] EAoth4n o9k #o] ISDS
Ao ‘R & =7 4 9 7] (“numerous different State departments and agen-
cies”) I HEE] JFOo= sl ZF 7]Ho] AL TE olsjHA} AR (“its
own different interests and considerations”)= 1L75}7] vl o|oAx ZAH2Le] R} gol
"é%’ = 53] oA WETh4®) mEbA o]’ Rt 77| o] olsjHAlE 2&dt
T FLS ook =& FHH A (lead agency)Ut H-ATF o] AS 2&T ATH AA|7}
mHRE 739, ISDSY] ¥t Ao FAZF oA g o =® s Fo|E A7 AdelA
w2 Aejol] wA 93do] Ar149)

2. ISDSel|lA ZA 2] Ax}A 3

WA AEZE ISDSOA 2A ] AAH A=
o=

EP?i, ZAL ISDSe| EA 0 d3S TR
s} Al 71A19] 2Rt 71WA e A ISDS A= NE Y QAR cEHA

= 9 I =
dHoR FEsH, ol o Y A g= 24 awe @Y ey 1 8<

146) ofAfRl, =7 24 siA fEorA 247, TaAlRSte]l=F, A6TH A3 (2022), p. 213.

147) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and
Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 429 (“Investment
disputes typically involve multiple agencies or State entities (and not infrequently also on the part of the in-
vestor). This multi-agency scenario may require inter-agency coordination, channels of communication and
information flow.”).

148) Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID Review - Foreign Investment
Law Journal, vol. 39, no. 1 (2024), p. 108 (“Third, investor-State disputes typically involve numerous differ-
ent State departments and agencies, with each having its own different interests and considerations, which
makes it particularly challenging to mediate and settle investor-State matters.”).

149) See Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modemizing Conciliation and
Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), p. 430 (“The creation
at the national level of so-called lead agencies tasked with the handling of investment disputes could make
a notable difference in a State’s ability to effectively manage investment grievances.”).
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Asfstar .

7} 71YM(Confidentiality)2} £ AM(Transparency)2| S 2X

ISDSOlA =4 o] & AAH A T shvb= 2] 242 £4<1 71=A 3 1SDS 7

8o] Ay 279l “=m gbe] FRAQL F4H ZEo|Thi

2Ae GAR S| wa FANA ol &3 ol BAZ E=ojska oAl
B ANE & Y= o) al, W) 25, 5 QAT 7104 confidentiality) &
N P

+ HekeE 3K comfort level)E 17| Y5 A olthish 20221 A4 =% ICSID A
TFA(ICSID Mediation Rules) AI10% <A o]2fdt 49| 7|HAS WG3te, GAAIEO]
9] ot e 3 249 YT ofygt ‘A4S st JAY SHATHE AM(the

fact that they are mediating or have mediated)’ ZHA| & BIUZ StE5F FA3IAL UT}152)

[ICSID Mediation Rules (2022)]

Rule 10 Confidentiality of the Mediation

(1) All information relating to the mediation, and all documents generated in or obtained during the
mediation, shall be confidential, unless:
(a) the parties agree otherwise;
(b) the information or document is independently available; or
(c) disclosure is required by law.

(2) Unless the parties agree otherwise, the fact that they are mediating or have mediated shall be
confidential.

150) See Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-
State Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 181
(“A fourth and more recent concern arising over mediation in ISDS is related to disjunctive tensions be-
tween the goals of transparency in ISDS and the benefits of confidentiality in mediation.”).

151) Catharine Titi, “Mediation of Investment Disputes under the ICSID Mediation Rules: An Overview”, in
Alternative Dispute Resolution in the Western Balkans: Trends and Challenges, eds. Marc Bungenberg et al.
(Springer, 2025), p. 165 (“...confidentiality will encourage the parties to participate in the mediation ‘with
a comfort level that enables them to be forthright in terms of their position regarding the dispute’.”).

152) ICSID, ICSID Mediation Rules (eff. 1 July 2022), Rule 10(2).
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Ty @3 ISDS AlAlE 15t B FA (secret courts)’ & FI FARATY FF
BA, 84, A 5 T Tl FFS AT ARSI Al HE-S olgro
™, o]o] UNCITRAL< A gAIARS] = ‘®2el-d 2 £84 3§ 2K(Mauritius Convention)’
& 53l ISDSo| A FHA(transparency) 738HS ISDS A= 7|8 2] 4] A= thFo]
th153) o]2fg Aol A 7P videle] 24 AAE AX FAAeL &g A, ol
ARIALS o} o] 3] ZRE] LA oFgP(“behind-the-door”) 0] 2= HIT-E 2T o] 4TS
T} 154)

s 2Tk

o] gt Ao tidk FAHA HFAo 2 CETA FHUTHEU ZZF A 79 ¥4
Comprehensive Economic and Trade Agreement)S 5% THslth CETAE 7124 FHA
olghk= AFEHE THAE ‘24 AR 2 AW EelE T 2IATIH A=
TAHHOE CETA AH|2-F2; |43]9] AAE GAAREC] 28] doskA 4+
(49 2ol AtE AL 3k A Aaje] g E AP (“all other steps
of the mediation procedure, including any advice or proposed solution”)= BIWZ FA]|3}5,
43 o) SZ A (“mutually agreed solutions”) 71HE A FH HEE At ‘HF
ol Al F7l = oJoF St} (“shall be made publicly available”)il HA|Z O 2 FAgIT}156) o]=

153) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 182
(“UNCITRAL’s Rules on Transparency... and the 2014 United Nations Convention on Transparency in
Treaty-Based Investor-State Arbitration (‘Mauritius Convention’) entered into force... aimed at enhancing
‘public confidence legitimacy and accountability’...”).

154) Mariam Gotsiridze, “Challenges of Mediating Investor-State Disputes”, ICSID Review - Foreign Investment
Law Journal, vol. 39, no. 1 (2024), p. 111 (“Mediation might even be perceived as a behind-the-door proc-
ess to reach unlawful agreements. State authorities... might be reluctant... for fear of criticism from the con-
stituency and difficulty in justifying their decision to opt for it.”).

155) See Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-
State Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), pp.
182-183 (“confidentiality also plays a role in policy considerations involved in the decision whether to en-
gage in mediation...”).

156) CETA Committee on Services and Investment, “Decision No 002/2021 of 29 January 2021 adopting rules
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24 AxpollA @ el 71UEE BAste] £23 tidke} B e FEstkE, 24 A
H

Al Ak} Brgs stEste] 3 AP S FESIE = AR, ISDSOIA 249

ZAo] FA vl3)| Zh= TRZQI FHEHS 249 4, & T Axe] = F
Aol Ak FA HGL2 1958 78 FKNew York Convention)ol] me} & AA A<=
Yol A Hago] BARET v, 244 =5F e BEH0 R FAA; 1] AMA
Akl Bttt kA G BARATL o] & APA o R odEtA] ¢S A9 I AAE
+ JPgo] glomz Fo-e Hxo] Aok fRle) 73 AFE AV|ste $4 HAS
Hholoput Hl2 4 FPALS GRS 5 vt olol whe} 24 Fofrt o] o] HA] ko

T A= Bl A7HH, o= BAEAAE] 24

A3t viel o] o3 2o P Hekstr] faf 2018 AEHH ArtEE %
7 3 2KSingapore Convention on Mediation)’& 242 &3 Fro]dl 7o F3l= =
AA AP S Fofste= G712 Q Akt Foke] Aot T22jut ISDSS| W et A o
HoF2 IS Aok M E wkel o), A7IEE 24 o ARE AT (@)= A=
A AR = AR 7]o] FARARD (“to which it is a party, or to which any governmental
agencies... is a party”) gololl 3l 5 FoFo| HE-S wiAlSh= fFH (reservation)E AT
T AEF BAH SR 838t Q7] Wio|this®) 7S dutH o R ~xag ol FHA
AT PYAL] A7} o= HAdA JAE = 4SS Age APl JoBE, O =
7V A7FEE 24 ool 7Hd Al 8 FEE AT ThsAo] stk AR o A

HlEE goke AN BAAE FEDA REv), B} ARl 2 AR A

for mediation for use by disputing parties in investment disputes”, (29 Jan. 2021), Art. 7(3).

157) Jaemin Lee, “Long-Term Relationship over Litigation: Mediation in WTO Dispute Settlement Proceedings”,
World Trade Review, vol. 23, no. 2 (2024), p. 13 (“Enforceability raises a critical concern. Financial and hu-
man resources might be wasted if an agreed deal is not carried out.”).

158) D&, “SARF=7RERBASDS) ot =AI £, TS B All61% (2023), p. 15 (“A7FE2RAHF 7t
QA AloF=L QB AN FoHt 27p7lwo] ARl A4S diY Hore M gatx] REs Ae. &
& 7] fiZolth(s Fof Alsx).).

N
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T AEAe] ARE Sl Qe T2H AE A

webx A3 ISDS AAstell A 24 o)) Hae s FHste A Ao aFQl W
b S FAEA S} FRA SR AANIIE Aotk o] WAL 2FAAE 2

Folol =28 A4 (33 B A7) 9 51 o) FAYAE A, T2
AEZ slodg I WES ‘33 ¥ (Award on Agreed Terms / Consent Award) 2] 5&
7148t E 5 Qs ARt o] <sha WA -8 BARARRE Fejoly, &Y

A

=
© QUG 24 B4 S A e ICSID Hebgel 2 A 9
& Fuspl Brhiv 3, ol 2ol 4T BAAESC] FARYRE shoiF 24
59 U9l 082 AR SIS QATOLH, TAAEE T59| T} CSD
Hofolu} raHor Bal AW /5Pe wABE 5 QA B 2 (“By asking an arbi-

tral tribunal to incorporate a settlement agreement into a consent award, parties can ensure that

their agreement is directly enforceable... or enforceable via the New York Convention”) 2. ZA],
24| A4 FAe) Aol T AR AW AYSE Wakolthion

3. ISDS %A A3} ulkat

ISDSOI A 20 B8o] AxH AL 24 A% AAe] BAH AFuriE, (AR
W3} 22 1pSel Al #7h BRI B4 W9lAe) Ao g 4
0% o Axe rHles T2A BAGH 2EA A9l

ush o], rhe] e A FelHel Folokol AN LIEkE A Feolg Hejshe

159) Frauke Nitschke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing Conciliation and
Introducing Mediation”, BCDR International Arbitration Review, vol. 6, no. 2 (2019), pp. 428429, n. 319
(“If ICSID mediation is pursued in parallel to an ongoing ICSID Convention arbitration and the parties
reach a settlement during the mediation... parties could terminate the mediation, resume the arbitration and
request the tribunal to embody their settlement in an award...”).

160) Monde Marshall, “Investor-State Dispute Settlement Reconceptualized: Regulation of Disputes, Standards and
Mediation”, Pepperdine Dispute Resolution Law Journal, vol. 17, no. 2 (2017), p. 253 (“By asking an arbi-
tral tribunal to incorporate a settlement agreement into a consent award, parties can ensure that their agree-
ment is directly enforceable (if made under the auspices of ICSID), or enforceable via the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958.”); See ICSID Arbitration
Rules (2022), Rule 55(2) (“If the parties agree on a settlement of the dispute before the Award is rendered,
the Tribunal: may record the settlement in the form of an Award, if the parties file the complete and signed
text of their settlement and request that the Tribunal embody such settlement in an Award.”).
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$3b 7 2 TR AN A A e AR Fekslol Bk 53 Wi 2Al AL
o3} =5e] MBI Aol U FelgL BEE shoiF F2AHel v

12 FABgREe) A9 A} e FARAE Azad BeE 2] F
 vhs} ) webA] ISDselA ZAol 2457 SlsAE SHHOR ol
3, A% gA7L Ao} ek, olstl A o F SAs] 9T Wk AFHOR
Az

o

[

s

7t ‘E=HHMX|ZFE2|(Mandatory Mediation)' 2| =

ISDSeIA Aol Asfshs FH o)F F shhs FARAS] tha Ay Ay Tae| 3%
8, & A2 B o] BAlolth EARAe] Uik B2 FALAZ AN E] W
W, PAAENA FBH viE G0l BAST FZo] WA Fgol WA S
Hojd A7) AR on §9% U A4 s

o]F3t EAIE ¥ o2 RoFE= A7} Achmea v. Slovakia AFA©]|TE o] AbAelA
FABERE B4 et T2E T o)A A0 BRI 24 Ao, %)
£ 7IEE oA WA wmde] 2o Ayt oprgtazbA AgEty 4oE #E=3
Thioh e} e ol @ el B7eku, o|v] HojE WA nASKY TAA
2 Gl o|2A] Zsta FAE P62

£ SE] A% A=A FAolq. ol FAATL w7 AU A A7 o
Aoll, FAAN 42 54 A7 (427, cooling-off period) &% = 427
F71Zke] 23} o] 5o, FA) A7|e] AAH 2o 2N 2PHAE oFH R A=)
= ZAskE wedoltt. ol BARAAES AR A A iAo r 2¢ERE

H
=
AAA FozH, THA A3 2gA2] B stol]l BAGAAL ol i 4 7

—_—

161) Achmea B.V. v. The Slovak Republic, PCA Case No. 2008-13, Award (7 Dec. 2012), para. 60 (“the aims
of both sides seem to be approximately aligned, and that the black and white solution of a legal decision
in which one side wins and the other side loses is not the optimum outcome in this case.”).

162) James M. Claxton, “Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?”,
Pepperdine Dispute Resolution Law Journal, vol. 20, no. 1 (2020), p. 83 (“Despite this observation, the parties
did not attempt mediation but pressed forward in arbitration proceedings. ... the tribunal is a reminder that disputing
parties, entrenched in their warring camps, may fail to see the potential benefits of mediation.”).
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3|15 Aapz o g nAsh= a3t ok Az 20208 P W2l th8(Queen Mary University
of London)e] AEZA} Afol] wl2H, A9 64%7F A A7) A JF-A =429
S90S sty sk, old gt AFA Fa7F w5o] FAHUTHIE)

e 2ARAF} 2 AR el AR 1) %
N =)@ 2} Bue) A A EAE dishe /A zrﬁ—sm—e A0 w. E3
e R AY Aoz YATE 3, dol@4 Aol het 444 A
B2 oA A2 91Fo] Ak W, EARAEB

oleldt &84 ol FE3t, HZ olgolln|Z| E(UAE)7} iéE}a 7H2017d) Bl RejMq 2
(20153), ok=2myok2016\3) e} A A% BIT 5 AAZ ZAHS A /A e B4F A
Z7Z(mandatory precondition)’ ©- 2 HA|5}7] A& TE165) S QT Aol L&A 7

163) School of International Arbitration, Queen Mary University of London & Corporate Counsel International
Arbitration Group (CCIAG), 2020 International Arbitration Survey: Investors’ Perceptions of ISDS (May
2020), pp. 24-25; cited in Romesh Weeramantry, Brian Chang & Joel Cockerell, “Conciliation and
Mediation in Investor-State Dispute Settlement Provisions: A Quantitative and Qualitative Analysis”, ICSID
Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 235, n. 135 (“The 2020 Queen Mary
University of London—Corporate Counsel International Arbitration Group Survey... surveyed 86 corporate
counsel... of whom 30 per cent ‘strongly’ supported and 34 per cent ‘somewhat’ supported mandatory medi-
ation before arbitration.”).

164) See A, “ZHMRFY] =Yu} ISDS AF A2, "AS=AMALs A19d AlLE (2012), p. 24
(“27Jo] LAY 3t 2of GApAL o] AEA} 9|8 ARE FAL PO 5 = A2 fA o, 1Al
AU FARAlS ARE2A = 28R S5 2 B8 BAIRCR o2 o Al 2= A7
“TetAl, otof] FTA 7= ol 2RI et #82 FA dob FAZA 2 Al AAAAHA &
GAAR = &7 ARt 28 £ Q& Zlolth”); See also James M. Claxton, “Compelling Parties to
Mediate Investor-State Disputes: No Pressure, No Diamonds?”, Pepperdine Dispute Resolution Law Journal,
vol. 20, no. 1 (2020), p. 91, n. 101 (“An obligation to attempt mediation, or compulsions in that direction,
would give the official the necessary political cover for entering into settlement negotiations and avoid any
suggestion of weakness by the state.”).

165) ICSID, Overview of Investment Treaty Clauses on Mediation (Jul. 2021), pp. 5-6 (“The Costa-Rica UAE
BIT (2017) provides another example. Its Article 14 stipulates that ... ‘within three months after the re-
spondent receives notification of the dispute, it must submit to a third - party procedure such as conciliation
or mediation before an authorized center of the Party complained against in the dispute’”; “The
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A SR @A (IA-CEPA, Indonesia-Australia Comprehensive Economic Partnership Agreement)
A14.23%= 9T (State)©] AT HF- FAAE YF-H O E ZH(conciliation) A2}
Sellok dhal FAAFO =M, FAAA Ae@o] obd HA|A ojFEA e e F

3 gickieo

Yopl, olgh e zRAATe] B9e 1 AME 4EA FF, 24 4
RASAE FaitleE, RS EARY0 o8] FALA A A e Ao A
Aok sH F42e 24 Ao WAREE W3h] YaME, FARAC] BT =
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Mauritius-UAE BIT (2015) also provides for “consultations and negotiations” in the initial phase, and there-
after makes mediation or conciliation mandatory for investors, at the State’s election. Its Article 10(3) pro-
vides “When required by the Contracting Party, if the dispute cannot be settled amicably within three
months from the date of receipt of the written notice, it shall be submitted to the competent authority of
that Contracting Party or arbitration centers thereof, for conciliation and mediation”).

166) U =73, “FARF=7FERBASDS) 2 ZAI A", TE4HEs Al1612 (2023), pp. 2324 (“& =°] =
Alotet 527t Al 74X mhEU 4] P9¥(the Indonesia-Australia Comprehensive Economic Partnership
Agreement) A|14.23%9] 79 EXIRIO] 7420 StoljA] QLA Q1 Z A (conciliation) 23S Fi. Uch”);
ICSID, Overview of Investment Treaty Clauses on Mediation (Jul. 2021), pp. 5-6 (“The Australia-Indonesia
CEPA (2019) provides for consultations in the initial phase, followed by a mandatory conciliation phase. It
stipulates that “[i]f the dispute cannot be resolved within 180 days from the date of receipt by the disputing
Party of the written request for consultations, the disputing Party [i.e., the State party to the dispute] may
initiate a conciliation process, which shall be mandatory for the disputing investor, with a view towards
reaching an amicable settlement.” (Chapter 14, Article 14.23)”).

167) Andrea Kupfer Schneider & Nancy A. Welsh, “Bargaining in the Shadow of Investor-State Mediation: How
the Threat of Mediation Will Improve Parties’ Conflict Management”, University of St. Thomas Law
Journal, vol. 17, no. 2 (2021), pp. 374, 398, 401 (“We also argue that mediation should be made mandatory
— not because that will make the occurrence of mediation more likely, but because the threat of mandatory
mediation will incentivize parties to intervene earlier, negotiate sooner, and negotiate more effectively.”).

168) See Daejung Kim, “Alternative Resolution to Investor-State Arbitration-Applying Mediation and Its Prospects”,
Journal of Comparative Private Law (8] WAFS]), vol. 27, no. 2 (2020), p. 416 (“One of the most efficient
ways to clear obstacles is that Korean government can prioritize mediation as an alternative mechanism to
investment arbitration and insert mediation clause in bilateral investment treaties as a pre-condition to arbi-
tration when making FTAs, RTAs and more.”).
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Lt ‘ME7 A2 TH/H71™ =™(Expert Advisory/Evaluative Mediation)’2| ==

g

ofo

ZBAAFY7 27 AROA 24 Fd FAT HAH HES AT, FrH
%74 (Evaluative Mediation)’ 52> ‘HZ7} AHE 224 (Expert Advisory Mediation)’ & #& 2
stol g (A Mo AT AAA HES AFT) ol= ISDS 24 D4ste] Aol &
hedd R A Y AE FH] At FAZ o) AFEA] Wetolth A
W 2AEAY AR 2d0] Algshs ARA] s4 7FeA Brkek dagke =
7 BEEA @l Ui A S T, ol F5 WD F e AAH WEE

WolT & gl W 2A 7)587] HEe|thie)

SEAM SPP v. Egypt AtellollA £43%0l, o|HE FE|7} olRE Fol= e gelte
AR A olf= WHeEld Bd LF77) ofyzl, AhEA gelt vittuiel A2 ¥
S Z#E Z’(“would open him to attack by opponents and the media”)©]2}= 822 F&
2ol ATHIT0) o] A F AL AR ATIEESHUISHNUS) FAIMAT49] 2018\
A Aol A= SRIAT 3 ZAA AR7HEL ISDSOIA =717t & FA8hH= 7t
d 2 Ader aEA ] Fde ABRHFTABA ) ANA Arbste= vk (“desire to
defer responsibility”)& A5 .om, oo} ‘ThFo] Hldel| thek FH&, Fuf P Lol
e FEHe 5 T8 FojaIoR FUTh7h F, ISDSIA =7} #dsE FAALE]

do N o

1~N

169) Angela Ray T. Abala, “The Role of Expert Advisory Mediation in Addressing Practical and Political Barriers
to ISDS Mediation”, Dispute Resolution Review, vol. 2, no. 1 (2023), p. 22 (“One commentator has de-
scribed expert advisory mediation as having ‘a psychological effect on "** concerned state representatives in
terms of confidence-building that they stand upon some credible platform in respect of their negotiation with
the foreign investor *** It may provide them with some legitimacy for their negotiation, hence a shield for
deflecting any political criticism later on’.”).

170) Catharine Titi, “Mediation of Investment Disputes under the ICSID Mediation Rules: An Overview”, in
Alternative Dispute Resolution in the Western Balkans: Trends and Challenges, eds. Marc Bungenberg et al.
(Springer, 2025), pp. 167-168.

171) Seraphina Chew, Lucy Reed & J. Christopher Thomas QC, “Report: Survey on Obstacles to Settlement of
Investor-State Disputes”, NUS Centre for International Law Working Paper 18/01 (Sept. 2018), pp. 12-14,
https://cil.nus.edu.sg/wp-content/uploads/2018/09/NUS-CIL-Working-Paper-1801-Report-Survey-on-Obstacles-to-
Settlement-of-Investor-State-Disputes.pdf ; cited in James M. Claxton, “Compelling Parties to Mediate Investor-
State Disputes: No Pressure, No Diamonds?”, Pepperdine Dispute Resolution Law Journal, vol. 20, no. 1
(2020), p. 85 (“A 2016 report... found that states are more reluctant to settle disputes than investors and that
the main reason for their reluctance is a preference to defer responsibility for deciding disputes to third-party
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olalr|2 AR Bk, WS ASIEE Wao) /bsd FARYS ks 4
go] A3},

ol g B < 7HA 2 (Bvaluative Mediation)’ == <A77} AHE 27 (Bxpert Advisory

Mediation)’ B2-& 53l 34T & Aot o] mRoA AL T3d] UgE Fe= 3
Zke] G&-e gof, FAALe] 24 o] S A B WA AEA A, B $4 T}

T Feojte] AAHA Foll Wi ABAL] HAE7H 9 X (expert opinion)” & BT
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Sk 75 E= Al ¥ 3(“oral or written recommendations for the resolution of any issues”)E
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adjudicators... Underlying this concern is fear of allegations or prosecution for corruption, fear of public
criticism, and fear of setting a settlement precedent...”).

172) Angela Ray T. Abala, “The Role of Expert Advisory Mediation in Addressing Practical and Political Barriers
to ISDS Mediation”, Dispute Resolution Review, vol. 2, no. 1 (2023), p. 22.
173) ICSID, ICSID Mediation Rules (eff. 1 July 2022), Rule 21(4) (“The mediator may make oral or written

recommendations for the resolution of any issues being mediated, if requested by all parties.”).
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[ICSID Mediation Rules (2022)]

Rule 21 Mediation Procedure

(1) The mediator shall conduct the mediation in accordance with the Protocol and shall consider the
views of the parties and the issues being mediated.

(2) The mediator may request that the parties provide additional information or written statements.

(3) The mediator may obtain expert advice with the agreement of the parties.

(4) The mediator may make oral or written recommendations for the resolution of any issues being

mediated, if requested by all parties.

Cl. UNCITRAL WGLII 7H ZilE &&8S St 32| H=s}

ISDS 24| A=st= A8 57k ICSIDS 22 54 FA7139] =
T F4Y SARE Y3t ok @A) 1SDS AA L A 917100 tf-s-3k7] 213 %1
<%l UNCITRAL A|34 72 ¥ (Working Group III: ISDS Reform)®] =2]=, AFAAAA]
(Standing Mechanism, multilateral investment court (MIC)) A2 H 3} 22 722 7l ¥ (structural
reform)? B &£0], 245 233 tihd &4 2T HADR)Y X3S Ta3 MY 9
A& BFa QIeh174)

At utel 2o, o]2|3 ZAIALS] 9] tiatA] e o] FA A ]] AIEE, UNCITRAL-S
20233 7€ A562; 3|2l A A FARLA 27gol A7E UNCITRAL B ZHUNCITRAL
Model Provisions on Mediation for International Investment Disputes)’ ¥} ‘= A FAHEA 24
o] #3+ UNCITRAL 7}o]=2FQJ(UNCITRAL Guidelines on Mediation for International
Investment Disputes)’S JEI3F 01, o]= 2023 129 7¢ #9 3] Zo)(78/104) 5 5

174) Ignacio de la Rasilla, ““The Greatest Victory’? Challenges and Opportunities for Mediation in Investor-State
Dispute Settlement”, ICSID Review - Foreign Investment Law Journal, vol. 38, no. 1 (2023), p. 176 (“In the
works of the WG III, study of the traditionally underutilized mediation mechanism falls under the ‘dispute
prevention and mitigation’ remit, and more specifically within the latter under ‘strengthening of dispute set-
tlement mechanisms other than arbitration’. This noted, mediation-related reform options have transversal
connections with many of the other possible reform options currently under consideration by UNCITRAL. ...
combined, or can ‘be carried out in conjunction’, with both non-structural reform proposals... and structural
reform proposals (namely ‘a fully-fledged multilateral investment court (MIC)’ involving a two-court system
—a first instance court and an appellate body—accompanied by an appointment system for adjudicators’).”).
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175) UN General Assembly Resolution 78/104 (7 Dec. 2023), in United Nations Commission on International
Trade Law (UNCITRAL), UNCITRAL Guidelines on Mediation for International Investment Disputes
(United Nations, 2024), pp. v-vi.

176) See United Nations Commission on International Trade Law (UNCITRAL), UNCITRAL Guidelines on
Mediation for International Investment Disputes (United Nations, 2024), para. 1 (“The Guidelines do not
impose any legal requirements binding upon the parties or the mediator...”).

177) Ibid., para. 46.
178) Ibid., paras. 36-39.
179) Ibid., paras. 16-20.
180) Ibid., para. 45.
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183) James M. Claxton, “Compelling Parties to Mediate Investor-State Disputes: No Pressure, No Diamonds?”,
Pepperdine Dispute Resolution Law Journal, vol. 20, no. 1 (2020), p. 83 (“Despite this observation, the parties
did not attempt mediation but pressed forward in arbitration proceedings... resulting in a judgment largely
undoing the system of intra-EU investment treaty arbitration.”). £06] Achmea AF19] 7%, SAHEA ZAxt
A= Intra-EU BITO] 273} ISDS £A/19] & 0] ArAE|Qict

211



C EFERSHT 2026-01

= AH O ZA A4 Ay} =SS RoFT) o)A teNls A= U & A
So] Auje} AR A EAEA AAL Ea), ‘ISDS 24’ o|ghs A FEAEA sjAd A

LS |
2L 22 3F& AEH0E FHa Yrtol & Aot

212



8 =HFAZYASDS) 2| MER X[E: ZF(Mediation) #43} &t o7

FaEd

1. 3H =2
AR, “FAA=17HEAASDS)H A 24>, T8 HE, All613, 2023.

to
ol

1z

“ZAHAF] =4 ISDS AP A=, TASTAEAT, A9 A1z, 2012

oA, “=7t B4 id FHoRA A A8A Aot AR ke A% WA
B, TRAHES=F, AeTd A3E, 2022,
Kim, Daejung, “Alternative Resolution to Investor-State Arbitration-Applying Mediation and

Its Prospects”, Journal of Comparative Private Law (HI:AMH), Vol. 27, No. 2,
2020.

2. 72| =2

Abala, Angela Ray T., “The Role of Expert Advisory Mediation in Addressing Practical and
Political Barriers to ISDS Mediation”, Dispute Resolution Review, Vol. 2, No. 1,
2023.

Abouellail, Zeyad, “Arbitration Aftermath — October 5th, 2023: Yukos Universal v. Russia,

Hulley Enterprises v. Russia, Veteran Petroleum v. Russia”, Daily Jus, 5 Oct. 2023.

Baig, Khurram, “The Future of Investor-State Dispute Settlement (ISDS): Moving from
Arbitration to Mediation” (2025).

Chew, Seraphina, Lucy Reed & J. Christopher Thomas QC, “Report: Survey on Obstacles
to Settlement of Investor-State Disputes”, NUS Centre for International Law Working
Paper 18/01, 2018.

Claxton, James M., “Compelling Parties to Mediate Investor-State Disputes: No Pressure, No
Diamonds?”, Pepperdine Dispute Resolution Law Journal, Vol. 20, No. 1, 2020.

Claxton, James, Luke Nottage & Ana Ubilava, “Mandatory Investor-State Conciliation Before

213



C EFERSHT 2026-01

Arbitration in Asia-Pacific Treaties: New Developments and Implications for India

and Australia”, The Indian Journal of International Economic Law, Vol. 13, 2021.

Constain, Silvia, “Mediation in Investor-State Dispute Settlement: Government Policy and the
Changing Landscape”, ICSID Review - Foreign Investment Law Journal, Vol. 29,
No. 1, 2014.

Crawford, James, Brownlie’s Principles of Public International Law (9th ed.), Oxford:
Oxford University Press, 2019.

de la Rasilla, Ignacio, ““The Greatest Victory’? Challenges and Opportunities for Mediation
in Investor-State Dispute Settlement”, ICSID Review - Foreign Investment Law
Journal, Vol. 38, No. 1, 2023.

Fan, Kun, “Mediation of Investor-State Disputes: A Treaty Survey”, Journal of Dispute

Resolution, Vol. 2020, No. 2, 2020.

Gaukrodger, David & Kathryn Gordon, “Investor-State Dispute Settlement: A Scoping Paper
for the Investment Policy Community”, OECD Working Papers on International
Investment, 2012/03, OECD Publishing, 2012.

Gotsiridze, Mariam, “Challenges of Mediating Investor-State Disputes”, ICSID Review -
Foreign Investment Law Journal, Vol. 39, No. 1, 2024.

Kessedjian, Catherine et al., “Mediation in Future Investor—State Dispute Settlement”, Journal

of International Dispute Settlement, Vol. 14, No. 2, 2023.

Lee, Jaemin, “Long-Term Relationship over Litigation: Mediation in WTO Dispute
Settlement Proceedings”, World Trade Review, Vol. 24, No. 1, 2025.

Marshall, Monde, “Investor-State Dispute Settlement Reconceptualized: Regulation of
Disputes, Standards and Mediation”, Pepperdine Dispute Resolution Law Journal, Vol.
17, No. 2, 2017.

Nitschke, Frauke, “Amicable Investor-State Dispute Settlement at ICSID: Modernizing

214



8 =HFAZYASDS) 2| MER X[E: ZF(Mediation) #43} &t o7

Conciliation and Introducing Mediation”, BCDR International Arbitration Review,
Vol. 6, No. 2, 2019.

Peterson, Luke E., “In an Apparent First, Investor & Host-State Agree to Try Mediation
Under IBA Rules to Resolve an Investor Treaty Dispute”, IA Investment Arbitration
Reporter, 19 Jul. 2016.

Schneider, Andrea Kupfer & Nancy A. Welsh, “Bargaining in the Shadow of Investor-State
Mediation: How the Threat of Mediation Will Improve Parties’ Conflict
Management”, University of St. Thomas Law Journal, Vol. 17, No. 2, 2021.

School of International Arbitration, Queen Mary University of London & Corporate Counsel
International ~ Arbitration Group (CCIAG), 2020 International Arbitration Survey:
Investors’ Perceptions of ISDS (2020).

Shang, Shu, “Responding to the ISDS Legitimacy Crisis by Way of Mediation: Implications
from CEPA’s Dispute Resolution Mechanism”, Journal of International Business and
Law, Vol. 18, No. 2, 2019.

Titi, Catharine, “Mediation of Investment Disputes Under the ICSID Mediation Rules: An
Overview”, in Alternative Dispute Resolution in the Western Balkans (Marc

Bungenberg et al. eds., Springer, 2025).

Tsirat, Gennadiy & Oleksiy Maslov, “The Role of Mediation and Conciliation in the
International Investor-State Dispute Settlement”, Actual Problems of International

Relations, Vol. 163, 2025.

Weeramantry, Romesh, Brian Chang & Joel Sherard-Chow, “Conciliation and Mediation in
Investor-State Dispute Settlement Provisions: A Quantitative and Qualitative Analysis”,
ICSID Review - Foreign Investment Law Journal, Vol. 38, No. 1, 2023.

3. T & ZF

Achmea B.V. v. The Slovak Republic, PCA Case No. 2008-13, Award (7 Dec. 2012).

215



C EFERSHT 2026-01

Barrick (Niugini) Limited v. Independent State of Papua New Guinea, ICSID Case No.
CONC/20/1.

Barrick (PD) Australia Pty Limited v. Independent State of Papua New Guinea, ICSID Case
No. ARB/20/27.

CME Czech Republic B. V v. The Czech Republic, NAFTA, Final Award (14 Mar. 2003).

Hulley Enterprises Limited (Cyprus) v. The Russian Federation, PCA Case No. 2005-03/AA
226.

Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1,
Award (30 Aug. 2000).

Occidental Petroleum Corporation and Occidental Exploration and Production Company v.
Republic of Ecuador, ICSID Case No. ARB/06/11, Award (5 Oct. 2012).

Ronald S. Lauder v. The Czech Republic, NAFTA, Final Award (3 Sept. 2001).

SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case
No. ARBJ/01/13, Decision on Jurisdiction (6 Aug. 2003).

SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID Case No.
ARB/02/6, Decision on Jurisdiction (29 Jan. 2004).

Southern Pacific Properties (Middle East) Ltd. v. Arab Republic of Egypt, ICSID Case No.
ARB/84/3, Award on the Merits (20 May 1992).

Veteran Petroleum Limited (Cyprus) v. The Russian Federation, PCA Case No. 2005-05/AA
228.

Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No.
ARB/98/2, Decision on the Application for Annulment (18 Dec. 2012).

Yukos Universal Limited (Isle of Man) v. The Russian Federation, PCA Case 2005-04/AA
2217.

216



8 =HFAZYASDS) 2| MER X[E: ZF(Mediation) #43} &t o7

4. X%, EXHE Y FRFHEHAR 5)

CETA Committee on Services and Investment, “Decision No 002/2021 of the Committee on
Services and Investment of January 29, 2021 adopting rules for mediation for use by

disputing parties in investment disputes” (29 Jan. 2021).

China International Economic and Trade Arbitration Commission (CIETAC), CIETAC
Mediation Rules for Investment Disputes under the CEPA Investment Agreements
(2018).

Comprehensive Economic and Trade Agreement (CETA) (signed 30 Oct. 2016).

Convention on the Settlement of Investment Disputes between States and Nationals of Other
States (ICSID Convention) (1966).

International Bar Association (IBA), Rules for Investor-State Mediation (2012).
ICSID, ICSID Arbitration Rules (2022).

ICSID, Background Paper on Investment Mediation (2021).

ICSID, ICSID Mediation Rules (2022).

ICSID, Overview of Investment Treaty Clauses on Mediation (2021).

ICSID, Report of the Executive Directors on the Convention on the Settlement of

Investment Disputes between States and Nationals of Other States (1965).

Investment Agreement under the Mainland and Hong Kong Closer Economic Partnership
Arrangement (signed 28 June 2017).

Investment Protection Agreement between the European Union and its Member States, of
the one part, and the Republic of Singapore, of the other part (EU-Singapore IPA)
(signed 19 Oct. 2018).

UN General Assembly Resolution 78/104 (7 Dec. 2023).

217



C EFERSHT 2026-01

UN General Assembly, Report of the Sixth Committee, UN Doc. A/78/433.
UNCITRAL, UNCITRAL Guidelines on Mediation for International Investment Disputes (2024).
UNCITRAL, UNCITRAL Mediation Rules (2021).

UNCITRAL, UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation (2018).

UNCITRAL, UNCITRAL Model Provisions on Mediation for International Investment Disputes
(2024).

UNCITRAL, UNCITRAL Recommendations to assist mediation centres and other interested
bodies with regard to mediation under the UNCITRAL Mediation Rules (2023).

United Nations Convention on International Settlement Agreements Resulting from Mediation

(Singapore Convention) (2018).

5. 7|E} Xt=
"SR,
7S GARRZ ke adol A3 HE).
FAFEARAL] o 9

Sof #3 FA, (NEHEH A468E, 2024. 5. 22. /NA).
R

2
57, «ojgkel=re] mleid
B2t (2023. 8. 1.).

W] 95 WRE AR ST,

Barrick Gold Corporation, “Barrick Serves Notice of Dispute Over Porgera”, News Release

(10 Jul. 2020).

Barrick Niugini Limited, “Barrick Niugini Limited and the Government of Papua New
Guinea Sign Framework Agreement to Reopen Porgera Mine”, News Release (10
Apr. 2021).

218



THFAZH(ISDS) 2| M2 X|H: = (Mediation) &5} ot i

[222E]

M EXEM(ISDS)e] ME2ES X|H: =X (Mediation) EA135}
HiOF o441

- Al SHAE 2ME SH2E -

Q5 FAEAEAISDS) AAE FAEAre] &3} A5, BA] HdBg, 1

7he] A A A3 Aol =7 T2 s A7 ™A $17](legitimacy crisis)

At FARG SIS TtEs SAEAE Al H(adversarial) T2 AR 3T

9] AlFE 135}, Metalclad v. Mexico AHEANA &A1= % 5438 EAAZAE <HA <

gebolgte E4E A BeE SAE =Esta ok ol g w4 FAARe] AE

21 o]3]| &A(interests) S HFYsta AT 0]YL TR ‘FA (Mediation)’O] Nz B
A

2 dHud o Fdsta lon,

==‘—|—‘

o[}

B ATE 24 2488 7}&% 2ed dde &6 A2ss 2y Yol 193
=

z20] HA A A=A

Wi _|u:
2
Mo
2
fz
v}
97}
L
—\J
A
1
H
N
lo
Jlm
oi
N
H
N
ri

g9 e THIET "017}::7—‘3 = %‘—’—F(Singapore Convention)©] ZA 3ol = of 2]
7PF Agxe] FHEE Tl AR(=7H7E BAARD 24 el & dokol A8-& wiAl
s s +AYL 249 HAY ARG 5 28AA a)lo] ee AR 53] SPP
v. Bgypt ARl =77F ARk Shef A ]l ko] 7137} el E EekaL, AhEE
o7t 2 GA 2 vl e BRe| FEo] ofgA TelE HEA7|A i =
A ELE 2FEAIE HAFe A Aotk &, =7 BEe gl BE 554

e ARG, AasiE s A3 FABE A AdE ArHE 5 e A
A5 A&k <A 332 (defer responsibility)’ S HQITh

O

webA] B =2 ISDSOlA 249 S8 E fsiAe JEAA AR A F FAEA
Wl A4 vio 2 HE 9 bAAR], & AHXZH H S| (Political Cover)’E A &-3h=

219



C EFERSHT 2026-01

A=A AAZE dgEojof & HAdstn, O FAX WRIoE thgo] F 7S AWt
o}k A, <24 H X F9](Mandatory Mediation)’ 2] E=40]th. EAF Ao F4) A7) A %24

e AR AL A5H FE AT ZN, AEIF AH drte] obd A o F
o]Y& 9l Foll dFthes M BES g3 Fojof gt} o] Achmea AHH9} 2
o] TA AA} MAE F FA A BA(E, HulFHiAd BAe nzshoez <l
& 249 AHA7E e BAZ e a3% Juh A4, ‘H7HE ZH(Evaluative
Mediation)’¢] 2=-2 &-g-o]t} 202213 ICSID %4 712022 ICSID Mediation Rules) A21
Z Aol =gk ARl A AE g3l AT 5 = AR 2ARUo
MNRH s 7bsA T Feete] AAES Hrs] Fod, BEE olF ZARE g9 A

7 uES Poldtn A AwS WY AYH PEe o7 Uk

A ALE &= o]n] UNCITRALS] 4 7lol=gkel 2 mdl z3& a8 [CSIDe] =4 113
(2022 ICSID Mediation Rules) A8 5= B3l 28-S ISDSY ME2 22 FF02 A
Hall Urka Aok thels A5 =3 o]2|g S5l dutso] BEAHA ] AN Al =
BRAX T 9 B 24 23S AS EYalol @tk ok, sUHoREE HER
ANEARAYNE FA 02 3 ISDS -3 AEE B} E #A3sty, @3 B8/} 7HAket 4
& 98 glol =& 3 FAsty FojH BAs A T + A=E

H = A= A7t A gsich 2
2 A=joltt. ISDSOIA 24
3] ISDS AA= B} H-& G870 nhA g2l B A Axeog A

FA| o FAFEARAASDS), 4 (Mediation), £ % 2]5-2](Mandatory Mediation), % 7}%]
Z7J(BEvaluative Mediation), %% 2 (Political Accountability), ICSID %74 2]
(2022 ICSID Mediation Rules), UNCITRAL 22 %% Z3HUNCITRAL Model
Provisions on Mediation), /4 7} 2 2% ¥ <KSingapore Convention on Mediation),

tjeha] EA3)E(ADR), FAF3 d(International Investment Agreements)

220



8 =HFAZYASDS) 2| MER X[E: ZF(Mediation) #43} &t o7

[Abstract]

New Horizons in Investor-State Dispute Settlement (ISDS):
A Study on Measures to Promote Mediation

- Focusing on Case Studies and Analysis of International Norms -

Junyeul Alex Yang

The contemporary Investor-State Dispute Settlement (ISDS) regime faces a severe “legitimacy
crisis” due to high costs, prolonged proceedings, inconsistent awards, and controversies regarding
the infringement of states’ sovereign right to regulate. Above all, the adversarial structure of
arbitration, which determines a clear winner and loser, inevitably destroys trust between parties.
As evidenced in the Metalclad v. Mexico case, this structure exposes limitations where even a
prevailing investor suffers the loss of a “broken relationship.” Against this backdrop, “Mediation,”
which reflects the parties’ substantive interests and seeks mutual benefits, is emerging as a new
paradigm for dispute resolution. However, its actual utilization in the ISDS landscape remains
minimal. This study aims to examine the causes of this discrepancy and explore concrete in-

stitutional measures to revitalize ISDS mediation.

This study identifies that the fundamental barrier to mediation is not the commonly cited
“lack of enforceability of settlement agreements,” but rather the unique characteristics of the
respondent State - specifically, the “political and institutional barriers” within state bureaucracies.
The move by many states to exclude government-involved settlements via Article 8 reservations
under the Singapore Convention suggests that factors deeper than enforceability are at play.
Notably, the SPP v. Egypt case serves as a decisive example showing how a bureaucrat’s fear
of political backlash regarding a voluntary settlement can thwart a rational agreement and result
in massive losses to the national treasury. In other words, state officials exhibit a tendency to
“defer responsibility,” preferring arbitration - where they can shift the blame to a third-party
tribunal even in the event of a loss - over bearing the “active responsibility” associated with a

settlement.
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Therefore, this paper argues that to promote ISDS mediation, institutional designs providing
“Political Cover” - safeguards against post-audit scrutiny, criminal liability, and political criti-
cism - must be prioritized for officials. Two specific measures are proposed. The first is the
introduction of “Mandatory Mediation.” By stipulating mediation as a compulsory precondition
to arbitration in investment treaties, officials gain procedural justification, engaging in negotia-
tions to fulfill treaty obligations rather than by arbitrary discretion. This also prevents the issue
of missing the optimal window for settlement due to the “procedural inertia” of arbitration (i.e.,
the entrenchment of adversarial relationships) once proceedings commence, as seen in the
Achmea case. The second is the active utilization of “Evaluative Mediation.” By leveraging the
mediator’s authority to make recommendations introduced in Rule 21(4) of the 2022 ICSID
Mediation Rules, a credible expert mediator can assess the objective probability of success and
the reasonableness of a settlement proposal. This provides officials with substantive justification

to defend against domestic political criticism and make rational decisions.

The international community is already establishing mediation as a new global standard for
ISDS through the adoption of the UNCITRAL Guidelines and Model Provisions, and the enact-
ment of the 2022 ICSID Mediation Rules. Aligning with this trend, the Korean government
should actively incorporate mandatory and evaluative mediation clauses when enacting or
amending investment treaties. Domestically, it is urgent to strengthen the ISDS response control
tower centered on the Ministry of Justice’s International Dispute Settlement Division. Furthermore,
institutional reforms are needed to establish clear legal authority and budgetary grounds for me-
diation, ensuring officials can engage in flexible and creative dispute resolution for the national
interest without fear of audits or political censure. In conclusion, mediation is an essential pro-
cedure that complements, rather than replaces, arbitration. By revitalizing mediation, the ISDS

regime can evolve into a more cost-effective and future-oriented dispute resolution system.

Key words: Investor-State Dispute Settlement (ISDS), Mediation, Mandatory Mediation, Evaluative
Mediation, Political Accountability, 2022 ICSID Mediation Rules, UNCITRAL
Model Provisions on Mediation, Singapore Convention on Mediation, Alternative

Dispute Resolution (ADR), International Investment Agreements (IIAs)
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Agreement: Revision, WT/GC/W/927/Rev.3 (18 July 2025); Ibid., WT/GC/W/927/Rev.4 (4 December 2025).
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41) WTO, Draft Investment Facilitation for Development Agreement, WT/GC/W/927/Rev.4 (4 December 2025)
[°]5} IFDA |7=].

42) Rashmi Jose, supra note 30, p.2.

43) Wentian Zu and Ying Bi, supra note 8, pp.543-545.

44) Rashmi Jose, supra note 30, p.8; Erya Zhao and Wei Shen, supra note 17, p.5.

45) IFDA @&, supra note 41, Preamble.
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A4z o]Ent e Z3(firewall clause) & E2|H, IFDAS} 7|& A FAFHA

A EeE HEsRthso AR, IAFAFYS 2/ IFDAE 4 stAY

S 3AEG. olT WA WA B T4 B

7+o] IFDAY 9% Eold& AR ISDS AAE ©]&3l =4 FAE A7Isk= A

Gelog Qa408 AU o gt % FDAS 7129 B4 nE A J3e 7
=2

A )5t ES Wa ae FHPThD

[
oo
H e
4>
%2
o
o
I
2
)
1o
ol
o

i

Aszs Fofzo]l ke MY FALEs 22+ He=tl-¢ Lol whe} vi3to]

=
53U i gtk Hold As) %o UAQ YL TRG Zlolet & & Ak

46) Ibid., Article 1.

47) Ibid,, Article 2;

48) Rashmi Jose, supra note 30, pp.2-3.

49) IFDA @72, supra note 41, Article 3.

50) Ibid., supra note 41, Article 4.

51) Erya Zhao and Wei Shen, supra note 17, pp.14.
52) IFDA @&, supra note 41, Article 5.

53) Erya Zhao and Wei Shen, supra note 17, pp.16-17.
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Y(Good Regulatory Practices)’

2 B4 Bolz Fgstel AAY oF F5AS %_—%OI—E Z3poltss) AlZE 3UF

M 9 Qo ABEE BREAY Aol A @aa FAHI ol FolAok rta
TR Al 1525 3171 Bke] 712, AF 71, AL B3 BEQT WA, AR A
9] A %xl, B9 @ B B TARSE 8D, Al6EE B 71 A3

e -(single window) AX1& A8, A|17-17bisE AH7F 55

o BT B, AL o E44 o AT
1825 HAA F(e-government) 2] &8-S Z7131aL, A19F= FA 7T 5HAH o
N WAE 87k A0z oY E A AR RS A, A21RE 9
AHA] A7 HENAS 7438138 o]9f o] IFDAE 5 FElshA17x), 34

54) IFDA @72, supra note 41, Article 6-9.

55) Ibid., Article 10; Rashmi Jose, supra note 30, pp.6-9.
56) IFDA @A, supra note 41, Article 11-12.

57) Ibid., Article 13-17.
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£ A=3gth WIo 744831y 4] ndlS mef, A27-28%= 7t

22 Zdste] 23 o A71E AFA), B(relZIZt 3, 1A Y AA) 7HE e
o

= ARD 5 don, 53] C T Sdhe 23l tefids FAAR] A 25 A

A31z2E 0|77 F57t o & A ZVVFEAEE T8 719 A4S 24 T 3
= AAE vlbsta, ARze 7HH e B-C 2% o3-S A Ysh] 93 AErtage A
A5t NMEoo] Ao = o|3lr] o] =3l tsl 7|&d dus} o|YAZE
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A342= TIFDAC tdk WTO EAS AL (DSU) 282 LA 71t frelshe &S

58) Ibid, Article 18-21.

59) Rashmi Jose, supra note 30, pp.10-13.

60) IFDA EA2, supra note 41, Article 22-26.
61) Ibid., Article 27-28.

62) Ibid., Article 31-32.
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_]

g oS T MNEEH AFE A or SRtk

12

el

AL XI&7set £Xt

AVIA(A37-392)2 A U= 7198 v 224 23& Y £F O, IFDA

£ 53 ok A} 7HASHE Jo] A&7 BAE S5 e A oRE B
oFT A37RE 3Y=°] OECD U=r37|4g 7lol=glel, UN 713} 14 olsid=,

d
ILO A &< 7IHtez 3 A9 Q= 7198E d2o = 444 vge ST A

2 AT

A38ZE Nk E HUNCAC) L OECD HEWA|gef Soll 7]|x8te] T4 P40
Ao Raf 2 A& o FEgith A39xE AAE A, R 3E JRud JP]
&7 @Y 5L T o]H 3 2FEL IFDAZF FAle] &7 Frjml ofyg} 23
< = A3 B THoE JEEES AR

npR e AVIFE(A40-45%)2 IFDAS] A2 &3 Ha - 704 -2 HaE 43 A
402+ ¥4 oS =3l =9 THE AFah] 98 WTo well ‘T &s) 9 d3)
£ A3, & Y37 WTO guto|Alslel A7 402 Rustes At Add]e
A 13 o) A 3oE JMHsty, BaA BREr|TE AXT F 9om, UNCTAD,
OECD, AIAIL3, ITC & =A17]7-2ke] d¥% 3T 5 Utk Al41-432= LRk, ¢

63) Ibid,, Article 34.

64) Ibid., Article 35-36.

65) Ibid., Article 37.

66) Ibid., Article 38-39.

67) Rashmi Jose, supra note 30, p.25.
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B9, Fg49 5 7] GATT-GATS 1%} A o 9] %3-S Fi1 9loH o5 &
3 FTEY, 3adA, I7RHE, AAAAA T T 54 Y3 1A dglo] BAw

}.68)

Al44z= IFDAS] 314 9 H-gof gk EA i3] WTo B4 445 DSU)E 483
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A2 759A A7 718 $ 3094 He @ daEs
™, 89 &8 WIO AHr=o] A Ast=S HAJStaL itk o
g4 5

54 400 HAF o} WTOQ| A =2 7|0k 9o A 2Hgst=s 2A1H

r
o
>
9

Aee YA mebA Adszol FDA BUL AT YnbolAbs] AE Zete] o
$& IFDA7} WIO AASH Belso] SRR ZA5H] ofPthe B4e] 7273 54
2 Rejzn)

. #2223 o] WTO HAA W el g 2

e

IFDA= 4 Aate] B4, 584, dS7Fsd& AaLshr] <l vide Hxo) oA
A EAgs) o s, AEA IAFARAY NN FHAOR BRo] & FAA BT
U ISDSok= 22 AR Al dujgkaAdE s g4 SR 3, 20259 119
71 12870 WTO 3| d= (A2 70% ol’d)o] IFDACH FHefstal 9lov, & AL ofF
WTO mleHH @49 &4 FEME HYHA dgton], mebM F7k=S2 DA w

B 2opy oRE RHshs wAlol o2 gtk

sl @ AXE AL R 40 A2 AP FlsEE 4L AR

8)o] mi= ko] A3 ol A A 2(consensus)” 2 A EF|oJoF STk ﬁ%ﬁ—étﬂ,ﬂ) o]

rlr

68) IFDA EA2, supra note 41, Article 41-43.

69) Ibid.,, Article 44.

70) Ibid., Atticle 45.

71) Y= o}t 7t} “The Ministerial Conference, upon the request of the Members parties to a trade agree-
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= IFDA7} WTO A719] 237k 517] Slsh A WI0S| S5} Weiske] 2 ojyehe
AAH 23 REA 4 BYS AT AMA 2T A 23S BF SE30k IS o
]

mgit}. o2l 22 IFDAS] WA AFAde S =29 4 Eo] .

0|9} 7o AFglol| A Q1 E = [FDAS 44 4 HYol| el 714 7
A3 gk A== 20231 129 WTO YHto]ALS o A 324 A 4w
7F WTO Al &4 iAol Badk A2 HAxE AXA L& A JST WAl o2 33

AL WTO 71 Hlutolgles JAS HFH o2 AMSIHTED) O}FJMW% 2023 12€
gulo| ALl o A A=} A7) BAAS O FDAL] A AGA, @ #AF A -

= -
s Az ABA SHoA TEs AR

7L IFDA= WTOZ2| HEet =2f &1t
(1) A A o] e Fa

Q== 94 IFDAVE rieA4 @4 Az Age] s oAz FHaA e W
Foll AxAos ARHA et FAIUT. Q5= WI0 drbojAg]dl Al&d A
AWT/GCR62)01 4 “FAks I AARE F-oo] opw], F-o& ke £ 9la 177
= e MRS g dYolEhal FAEkRA, WToe] Ay H3o
2o =73 2F we 3o gE Zolgtal stk o vopr} JlEE FE-FA-aL

ment, may decide exclusively by consensus to add that agreement to Annex 4.”

72) WTO, Statement by India on Agenda Item 18: Information on Investment Facilitation for Development, WT/
GC/262 (21 December 2023) [©]5} Statement by India].

73) Peter Ungphakorn, “Comment: on India’s claim that a plurilateral WTO deal is ‘illegal’”, Trade # Blog, 12
January 2024; “WTO: IFD initiative ‘illegal’ and not part of MC13 agenda, says India”, Third World
Network, 18 December 2023; “India strongly objects to pushing talks on investment facilitation at WTO”,
Deccan Herald, 22 December 2023.

74) Y22 tt2at 2Tt “Investment per se is not trade. It could or could not result in cross-border trade, which
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A5 7Y fF5e B BARAE T4, GATSE Mode 38 531 Aul2 354
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=+ IFDAS] AAA Agel tigh BAIE dol, #A A8 9 dnto|as] 24
oA B2k #Ad S HAHOE AIFAY o] Ent FAGA 9JQ)ro] o3| fAsiTiiL
[e)e]

AR, A%s) ANSE 2AE A A 71K BAZ ok,

KA, 2001 =3} ZtE A1 (Doha Ministerial Declaration)©]th77) & ZFEX1¢1-8 #2022
oA F2, AA, BR-2E FHA 5 o]t A7IEE olgpdl thal, “Al5saF ZkgE3] 9]
Al F/d 2 (modalities) ol #gF A A AN A 2x(explicit consensus)’} S 7 -S-oTF A
< MAF T FAG3ATE JAEE 20039 IHE R3] 9oA Tl #g {2

Q= 2
(modality)©] o7 £ e Sol, T Tl YA W2 BAA2T} gl @ A

is the subject of multilateral trade relations.” Statement by India, supra note 72, para.9.

75) Y= o2 7t} “A linkage of an issue with the trade does not empower WTO to negotiate on it under
the aegis of multilateral trade relations.” Ibid.

76) D=2 ch2ut 2Tt “As far as the investment aspects of trade are concerned, the Agreement on TRIMS and
the GATS already deal with trade-related investment aspects in goods and services, respectively.” Ibid.,
para.10.

77) WTO, Doha Ministerial Declaration, WT/MIN(01)/DEC/1 (20 November 2001).
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78) WTO, Decision Adopted by the General Council on 1 August 2004, WT/L/579 (2 August 2004).
79) WTO, Nairobi Ministerial Declaration, WT/MIN(15)/DEC (2015).

80) U2 th3t 2Tk “It is clear, as is evident from the observation of the GC Chair, that members had vastly
differing views on the issue. It lacked consensus. ... GC was not required to take a decision, nor could it
have taken a decision taking into account the negative mandate. Statement by India, supra note 72, para..5(v).

81) Y= th3F 2t} “As per the provisions of Article II1.2 and Article X of the Marrakesh agreement, any
new disciplines needing negotiation require consensus of all WTO members.” Ibid., para.5(vii).
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{
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QS IFDAZE A Zel A WI0S] A9E 74 F4 thgol ohlul, xa
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82) U=2 th3 1} T} “In respect of any new Agreement that has to become part of Annex 4 (Plurilateral
Agreement), if such agreement falls within the scope of WTO, consensus is needed to start such negotiation,
and consensus is needed to incorporate the negotiated and agreed text to the Annex 4 in accordance with
Article X of the Agreement. Slicing this consensus rule only to seek to incorporate an agreement into Annex
4 is illegal.” Ibid., para.5(vii).

83) Y2 th2u} Ut} “Therefore, it is a matter of serious concern to us if the proponents of IFD, a JSI out-
come, try to force their interests into the rule-based WTO multilateral system in violation of WTO Rules and
the basic foundation of the Marrakesh Agreement, which specifically requires decision-making through
consensus.... In our view, the proponents of the informal process are trying to take away our treaty embedded
right in the consensus-based decision-making process of the WTO in their attempt to push this agenda.” Ibid.,
paras.6-7.

84) P22 tt2it Zrh “As demonstrated, the whole approach to JSI is legally inconsistent with the funda-

LA

mental principles and procedures of the Marrakesh Agreement.” Ibid., para.13.
85) Reuters, India, South Africa block major investment deal at WIO talks, 29 February 2024; Reuters, WIO reform
prospects clouded by investment deal block, sources say, 23 July 2025.
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(1) WTO ] z8hd Az 79 oA ARl

{0

WTO 79| 13Ha A4S 13 v, FALZ 3= WT02] Ade =2f il sie
ot wiEAH @A Az A2de WIozt “3d= 3 A FqRAE et 34
< 93 X7 (a forum for negotiations concerning their multilateral trade relations)”-S A
o FAGT. o7]4 “F-9 B A (rade relations)” o] A A Mol 29 GA 1A H Fo]
oyl 3l gojol wpet <7 A ARRM(trade-related matters)’ = A1 0.2 HFAH O 2
s skel STk B o] B,

)

Joost Pauwelyn(2005)-> TRIPS, TBT, SPS & &¥ T4 AlZ& o= 55 W HE
o] A= WTO #Adl| HYH AlelE EAstHA, WTOZ}F A& A Hl 2 L ® ofg} X
AL, $18-HS, Z1ETA 5 B o BE Eoks AT EZA AR A

o2 Hglsh= AAZR 753kl U

WTO Wil oln] e 52 ‘FA #H 2271 WA= Jth= HollA, =7t
TAskE “FAE WIOolA =9d o e F90] ofvthet= %EE]% AEEo] 27
2t} Petros Mavroidis(2013)= TRIMs §A, GATS AI-XVI-XVIIZ, £3] A2 FA)
(commercial presence) ZA12] AH| 2 F5-& T&3F= Mode 3 Z3o] A/ FDISF 712 3]

AAIEA ASS AFSIHA, T3} Fxe] AT} ojv] SEAAA L JATkar HIFg}s)
TRIMs= YA 9%, F243 74 S PDIo| 2538 EX Exx27) AZ5d
JFsH= HLE F831, GATSE 9 Au|2 ZFAke] AHd

5 S OF At o3 AS 13T u), [FDAE 7] WTO o] 23514

86) Joost Pauwelyn, “The Transformation of World Trade,” Michigan Law Review 104, no. 1 (2005), pp.3, 5,
24-25.

87) Petros C. Mavroidis, “Regulation of Investment in the Trade Régime: From ITO to WTO,” in Zdenek Drabek
& Petros C. Mavroidis (eds.), Regulation of Foreign Investment: Challenges to International Harmonization
(Hackensack, NJ: World Scientific, 2013), ch. 2 (WTO Era section).
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88) Y+ t}2ut ZIch “Relationship between Trade and Investment, Interaction between Trade and Competition
Policy and Transparency in Government Procurement: the Council agrees that these issues, mentioned in the
Doha Ministerial Declaration in paragraphs 20-22, 23-25 and 26 respectively, will not form part of the Work
Programme set out in that Declaration and therefore no work towards negotiations on any of these issues will
take place within the WTO during the Doha Round.” WTO, supra note 78, p.3.

89) Y+ o2t £} “While we concur that officials should prioritize work where results have not yet been
achieved, some wish to identify and discuss other issues for negotiation; others do not. Any decision to
launch negotiations multilaterally on such issues would need to be agreed by all Members.” WTO, supra note
79, para.34.

90) Erya Zhao and Wei Shen, supra note 17, pp.1104, 1106.
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IFDAE MEZFHRWNE] FR0lA s AAE MIAFH Exp FA o, M
=7, AR APEE Aads WIo Ay 583 5 ATAS 7K Softa
Balifio, Martin Dietrich Brauch and Rashmi Jose(2020)= WTOS] FA-¢&3} =27} F44
b k4l U A 27, v, 7199 AR A AQJ(CSR) T EESHL e B4
SAth 53] o2 dlF =t e AW RS 22 A 55 o ot A
A5y g3 AL7Ps3 A 58 A4 BRE sl T S48 A4S AT o
31 A3t} Codeco and Freitas(2021) H=3F F 29 AR$-2~(Global South) = 7}E9] 7|&
o] B2 B3 T4 AAdA AHAD A FHE 3| Ea FDI A& A8l F4F €
g3tz Aesla 9SS 7Fx3) o] 58 IFDAZF £9A4 Ao, A} 7k4s), 11 o4

WA 1] 23 8 FHL PR PYOEA S0, o)F B3 FAASE 7k 1
o) BAE Bk 7Y YA ARSI A% s Aol slofshs B Zegs) )

olg3 MEL 233 |, “Exl= WI0S A3 =9 tjito] opthels ool =
Zo Byl Expo] AAAL vlE o2 FAE o] & WTO FHe] A3tA ety 74 &
4 9 /g Aok IFDAS] BHH 424 197 ©Hy sjHoz Brian.

LE "JS| BAS ZMAA giulo|D2 RE 2K FHol CfE Bt

(1) °]F AAA 2= 2T HA 2A 1A

J=7F A718k= o] Enf olF HAA 29 a7+ nlepAld] FAY B2 4l <A

91) Sofia Balifio, Martin Dietrich Brauch, and Rashmi Jose, Investment Facilitation: History and the Latest
Developments in the Structured Discussions (Geneva: International Institute for Sustainable Development and
CUTS International, January 2020), pp.10-15.

92) Rafael Ramos Codeco and Ana Rachel Freitas, “Multilateral Framework of Investment Facilitation at the
WTO: Initiatives and Perspectives from the Global South,” Contexto Internacional 43, no. 2 (2021), pp.305-
306, 308-309, 319.

93) A FHoIA QA=o] Y R, “Mze WIO 1 dd=2 UM 20 QJsiArt 7hrld 4 9l
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S etk Tl B4 AIXE A0 “HgA] 40 AZE BEET WAL F718)
AHE Z4RIL QAN LR AUBTR T FAAT, ol ot HY B
of BE 80U B, T ol WAL T AAE BAAZ FEAE FHE ohk

==

Joost Pauwelyn(2003)> WTO & 57} B2 - 0 2 «“Qfa}#] o] F-9] F-S(bundles of bilateral
obligations)”¢]2h= Aol FEIITE I+ WI0 o771 i 2ok 2 «3dkd o F
(collective obligations)”7} o} 7] wfjoll, & FJP=50] A3 A& kA &=
1) HollA 43 2t FolE ol 7€ oF-& MASAY MEE TS FHse AL
A S8R Erhoy olo] mEH, A U= HAAAT} JlHEtE I 39
o] JSI¢F 22 Bzt FAE S AR S ke Ae 2ot 2AE 39

7 ofuleh e 2oF Pael A Az B 5 ook

ol2i3 WA 4 JAF o7 F2H GATIIWTOS] €4 #3s A5 2oldith
Americo Zampetti, Patrick Low and Petros Mavroidis(2022)= ‘3] = ZHinter se) EA’©]
WT09| AE& WrgFol ofyH, o] AU et AL =5 ef oA &
AHE A APPES AHTES) AR T5 B0 s HIBAEE S OFr] 8l v
H3, Bx, TBT, AHEE 5 9719 ‘Z=(Codes) 7} AZE UL, ol BA €+ 3

Q= g Baag @) 44w :IEM o]Z FEE o]F WIO 24 A
‘) BE} A(single undertakingy Aol whel ANAAE T3 nlebAL W REA 1A

(AR YH) B B 4 —?%2%2&)& R, 5, QR H97 150
JUMEIE — AR HAT AAZ & B — o5 BAAA WY Ee $8A hap
oehs ARE WIO T B4l S oAka ARolw, @A A BAA ] AAIA
2 WA} AvpRe) BRAL oahA $heg HolE

< Peter Van den Bossche(2025) S A] 20241 d MC13914 Q1=7} IFDAS] H-S A A5k

o, JSI A2 T2st ANMMAS 23]oH= v]HA 1/7olat= 71914, Erya Zhao and Wei Shen(2025)
2 QL @Ay FiAIo] ohe AAIA A WAe) olebAA WA WMol e AAIN Avke <5 we] 21
A2 (two instances of consensus)’ 7} ©.%& = @5ty ZA 5HY Q1SS AASHT). Erya Zhao and Wei Shen,
supra note 17, pp.1092-1093.

94) Joost Pauwelyn, “A Typology of Multilateral Treaty Obligations: Are WTO Obligations Bilateral or Collective
in Nature?”, European Journal of International Law 14, no. 5 (2003), pp.931-932, 946-947, 951.

95) Americo B. Zampetti, Patrick Low, and Petros C. Mavroidis, “Consensus Decision-Making and Legislative
Inertia at the WTO: Can International Law Help?”, Journal of World Trade 56, no. 1 (2022), p.6.
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o]2]g Wo| A} Americo Zampetti, Patrick Low and Petros Mavroidis(2022)= &4 WTO
7F A3 e U FEHF(legislative inertia)’ 9] Hlo] A 2A ol gk H2AH 2
of ATkaL Aekshe, zofRol A3k Byt FeRVCLT) Al4127F a3 ks AW 7

= At FE3 o]52 WIO @Ao] 3d= 435 Ihinter se) T 5 HAIH L

ooz O ngozel A g} oF o3 o] Y& v|X]A] ek @
oFe] T %AEI AaA HPS At Ferhy, ISI9h 22 doe T4

BN

o9} ##3}] Zhao and Shen(2025) IFDA7} A45% A38+S T3l v o] 2ol A o
g o RT HislA] b3S WAIst, HFU--(MFN) Yol wet A9 e =1
ol FHs= NY =3t o

X+ ¥ % (open plurilateral agreement)’ &2 AAA| =022 H]
A} ek AU1xe] 2AL FEATIL HIATLM 53 o] 5L ofeldt T2 FolA

96) Peter Van den Bossche, In Search of Consensus on WITO Consensus Decision-Making, WTI Working Paper
No. 7/2025 (Bern: World Trade Institute, 2025), pp.2-3, 6-7.

97) Erya Zhao and Wei Shen, supra note 17, p.1108.
98) Americo B. Zampetti, Patrick Low, and Petros C. Mavroidis, supra note 95, pp.2, 18-19, 23-25.
99) Erya Zhao and Wei Shen, supra note 17, p.1108-1109; WTO A|AJof] gt 242271 §19]9] 32 3
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2R3 AHAH07 A49 7 B EXAPE F8317, @ TRIMs-GATS Mode 3 5

A& 7R Yol & 5 ok 9A, 24
A3gtoll wet rof=o] EHoHHUJ WA &S 7%&. ola &t $ﬁq—/k1
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2]- 92 = DOE];%Oﬂ‘?_} ?_W%Ur“ —1'3101]’\1 “I ﬂl*ﬂ‘_ %4‘3?} ?ixé”(closed PluﬂlateraIS)°1
Wentian Zu and Ying Bi, supra note 8, 561.
E3E AR SlETE0] AE FIRE B AHA F71EES ooty Ao dA(MFN)O]| wha) @
= o7l I k&9 =S st WAl Bt do] Tt A E7]s A% (Information and
Technology Agreement)0] THEA Algold, Z|Zol= Au]A ZU A FH(Disciplines on Services
Domestic Regulation)0] 7H& 3]4=9] F5] H(schedule)of| Fo]H —H-H* < 2Aist 2§20 YXlof ot
2} 52 B E FAGE Ao FARRE 7Y E o= A bt Qo). B 7]aFITA)L AfH|
2 FUAI(SDR) 2 A1 2459 APEA A& Bl 15 {toll AA=ARS, 2 Auk= 5]
201 Rl w2t A Aol /YE = St @50, T2 o f= X|X| UA|L, L o=
< ZE =0 /et QujoA I St P78 (open plurilaterals)o]2} £ 0|23k &
POl A2 BE5M 4 HYS TAE SR o, WTO B0 GAIEA] &2 AT (practice-based)
FH= YA eH, 53] UE Qo2 A A WA 90%et ol "F9 v|F o] 7|8t " AARZ
(critical mass)’ HA1-S £ 2 A|EHSHYICE Erya Zhao a.nd Wei Shen, supra note 17, p.1099.
oj9} AN o g EXAIALIAR(FDA)L 58t "sto| B Al QX]& AshaL it} AA|, da a0
A Zpol7} Qlt}. IFDAE w9 H|50] ofd *759A)] gd=o] £ 3 Ua 7| 0= Aol 7|1E 7Yy
FRATA 28} o2 H2 Fsit) =M, si=at Hejo] ojgdstoltt. IFDA= MFN HA]of w2} v|4h
olmk £} 2 7iAY FAIA SEE RS AN freeriding)” & 4 Qv VNUER A4S OAIT 24
SIARANDSU) o] &oly AT - &8 5 FA olBde] HA ?ﬂﬂ‘c ol =gt egst= 283 Ul
71YZ (club-like mechanisms)’9] "H2[3F* Q@ AE FAlo] 7xlch AR, AR defutojcy, AAAo =2 =
A e AREolE 2701, JAROR HaA 4 HYS SE2 o] R0 GEMOR BE
s8] AN AR WA @0 AAsH A Aee Jolof BTt maly DAL A @A
o AVIMEN S Bom HAE o] BAGIAL 0 $44 4 By 28 slolualen
227F @R olgt & 4 QIth Wentian Zu and Ying Bi, supra note 8, 560-562.

100) Erya Zhao and Wei Shen, supra note 17, p.1099.
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olggt ¢F o' RHY MHEs FeAW olUMHE(JS) F sl F471Y
(Micro, Small, and Medium Enterprises, ©]3} MSME) &% ©]YAE]H

MSME ©|YUAME]Ho|| Hgt 3|52 20179 MCI1191A4 A&l %%%ﬂ*éﬂé% iy
Hoz sted, WIo Ul vlF2 Adz2 I8S 4435k, 20208 ‘MSME #7|A°' & 53
dHo Ax P HAAES Agstahion a8y o] d71As HA F45E0] gle A8

101) Peter Van den Bossche, supra note 96, pp.2, 4-5, 11.

102) WTO, Joint Ministerial Statement: Declaration on the Establishment of a WTO Informal Work Programme
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Sfor MSMEs, WT/MIN(17)/58 (13 December 2017); WT/MIN(17)/58/Rev.1 (20 December 2017).

103) Daria Boklan, Olga Starshinova, and Amrita Bahri, “Joint Statement Initiatives: A Legitimate End to ‘Until
Everything is Agreed’?”, Journal of World Trade 57, no. 2 (2023), p.354.

104) Erya Zhao and Wei Shen, supra note 17, p.1109.
105) IFDA FA=, supra note 41, Annex, Article 45.1.

250



O SXgsEzel WTO HAM Hel S8 2 A

A IFDAE BE9| 2ofo 2 Agdshe Wets 01%512& AL e, o
EFAE IFDAE &< U= WEA l% 7A4 [

Al Adshks 2ol 7179, ol 9 we %Z* A4 ZhelA o
& Zloltt.

_

E
.\3
[(
v
it
i
o~
ox
i
o
M
>
wo u rfr
>
oft

b
2

LE. WTO HI=2fe| Ald I 2ol A2 =4

IFDAE & 8785k ope} o]8), BUEH, #4314, == Ad 5 FA9
71AE WTO A =9t BAsHA At itk AR, A9z 3|d=o] T4 A 24
WTOdl| TH3IIL o] & HES “FAA2s} A3 E HAste s 43t & $¢3]
Ak 2o A e, Bt 249 ol g A, A7 wieF A, = A
8 FH 52 =oshs 4l 7)ol =3 Al e R 99} A39x) e A
714 ol AEe FAYAHEASTPRMY FHd231dH o] o] U3 7= 35
ZE WT0 WAYUSS 292 sl o} TeF IFDA7F WTO £jFollA Fdtd, SHE
AT AR 7|75 BEE AX|Fof st FE vlgo] HAEHH, 7]E WIO Y93E
Fo] F71AQ AR who] ApckEo] A w=o] A EAo] AstE Aolth

e

rlr o>

lﬂ

&4, IFDA Al44z= WIO EANALHDSU)S] 28-S HAHCE FA3aL ek
DSU A1z A1g “o] Fall= WITO Aol F4% thd3 4 (covered agreements)l| T+ 4]
SHT I 831 e, WTO “d47]7-= Mexico — Taxes on Soft Drinks ARz 5ol A]
@ o} a7 Bl WTIO thi Ao 8-S A=A 1 vl lrh106) o]
= IFDA”} DSUS| 285 7] flaiA= Hk=A] DSU #4419 thddA S5 374
Eojof gh& ofmgitt

Ch 71&X3 - A2 Y =efat WTO T Hi7LIE2 HE

ol

IFDAE =3 2 Hsze) ol ol@ke nAsy] 95 S8-250$S&DTo
NeA Y- W) B Foz Ak Itk ol FA B WY 727}

S AHEHE dol LA PTWOE WHT UeS BolFE A, IFDAE T4 &

106) Appellate Body Report, Mexico — Tax Measures on Soft Drinks and Other Beverages, WT/DS308/AB/R,
adopted 24 March 2006, para. 56.
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107) Wentian Zu and Ying Bi, supra note 8, pp.558-560.
108) IFDA @& =, supra note 41, Article 28, 35, 36.5, 39.6.

109) WTO, Agreement on Investment Facilitation for Development: Investment Facilitation Self-Assessment Guide,
INF/IFD/W/56 (3 July 2024), p.1.

110) WTO, “Incorporation of the Investment Facilitation for Development Agreement into Annex 4 of the WTO
Agreement”, WI/MIN(24)/17 (25 February 2024); WT/MIN(24)/17/Rev.1 (29 February 2024); WT/GC/W/927
(18 April 2024); WT/GC/W/927/Rev.l (14 May 2024); WT/GC/W/927/Rev.2 (14 October 2024);
WT/GC/W/[927/Rev.3 (July 2025); WT/GC/W/927/Rev.4 (4 December 2025).
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111) Peter Van den Bossche, supra note 96, pp.2-4; Erya Zhao and Wei Shen, supra note 17, p.1110; Wentian
Zu and Ying Bi, supra note 8, pp.561, 564.

112) Y72 th21} 2t “The body concerned shall be deemed to have decided by consensus on a matter sub-
mitted for its consideration, if no Member, present at the meeting when the decision is taken, formally ob-
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[Abstract]

Incorporating the Investment Facilitation Agreement into the
WTO Legal Framework: Current Status and Key Issues

Choong-nyoung Lee

This paper analyzes the primary content of the Investment Facilitation for Development
Agreement (IFDA) and examines the legal and political issues surrounding its incorporation into

the WTO framework, along with its implications for multilateralism.

Amidst the structural crisis of the World Trade Organization, characterized by the paralysis of
the Appellate Body and the stagnation of rule-making functions, the IFDA emerged from a Joint
Statement Initiative (JSI) at MC11 in 2017. Following formal negotiations since 2020, it has
evolved into the largest plurilateral negotiation with over 120 members. This paper highlights
that the IFDA serves as the first multilateral framework to streamline investment procedures and
enhance transparency, facilitating the integration of developing nations into Global Value
Chains. Notably, the IFDA presents a cooperation-oriented norm, distinguishing itself from
traditional treaties by focusing on the host country’s administrative environment rather than in-

vestor protection or market access.

Despite these contributions, the IFDA faces procedural hurdles as some members oppose its
incorporation into Annex 4 of the Marrakesh Agreement. While opponents argue the JSI process
violates the consensus principle, this paper contends that the IFDA possesses both substantive
and procedural legitimacy, aligning with WTO objectives and historical practices. At this juncture,
with the 14th Ministerial Conference approaching, the successful incorporation of the IFDA will

serve as a crucial milestone demonstrating the progress of WTO reform.

In conclusion, the incorporation of the IFDA represents a turning point for the WTO to
regain its function as a global governance platform. It will act as a litmus test for the
institutionalization of ‘open plurilateralism,” the flexibility of the consensus rule, and the mod-

ernization of development-oriented trade norms.
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68) WTO Appellate Body Report, United States — Measures Concerning the Importation, Marketing and Sale of
Tuna and Tuna Products, adopted 13 June 2012, paras. 55, 193.

69) Nicolas F. Diebold, “Non-discrimination and the pillars of international economic law - Comparative analysis
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73) oIZAt ISO/IEC 17065(FI& 57 - AHlA Q157]#o] ZEFof st= 7)o Utk

74) ISO/IEC 17065:2012, “Conformity assessment — Requirements for bodies certifying products, processes and
services”

75) Global CBPR Forum, “Global CBPR Framework”, 2023
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76) Global CBPR Forum, “Terms of Reference”, 2023

77) GATS EAoIMe MulAS Fefo ot Model(Z737F 53), Mode2(32]4H]), Mode3( AR FAY),
Moded(R}A919] 0] F) 2 FFotCh
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78) WTO Appellate Body Report, United States — Measures Affecting the Cross-Border Supply of Gambling and
Betting Services, adopted 20 April 2005, paras. 146-147
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79) WTO Appellate Body Report, Argentina — Measures Relating to Trade in Goods and Services, adopted 9 May
2016, paras. 6.117-6.119, 7.1(a)(i)ii)
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80) WTO Appellate Body Report, European Communities — Regime for the Importation, Sale and Distribution of
Bananas, adopted 25 September 1997, paras. 233-234, 240-241.
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81) WTO Appellate Body Report, United States — Measures Affecting the Cross-Border Supply of Gambling and
Betting Services, adopted 20 April 2005, paras. 339-340, 348-349, 352-354
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[Abstract]

Global CBPR (Personal Information Protection) Certification
Scheme and Its Consistency with WTO Agreements

Hee Yeong Lee

As digital technologies are advanced, data is emerging as a core element in industry and
international trade. In particular, cross-border data transfer functions as an essential element for
business management and provision of digital services. Global CBPR Privacy Rules certification
system is designed as a voluntary certification mechanism for promotion of digital trade by
enhancing the reliability of personal information protection and harmonizing personal in-
formation protection systems among countries. Although CBPR certification had been discussed
within APEC but switched over new phase since United States established an independent
Global CBPR Forum. However, some concerns are raised on this certification system since only

member countries can access the system and can function as a ‘de facto requirement’.

This study examine the formation and operation process of Global CBPR certification system
and consistency with WTO TBT and GATS Agreements. So, it will be studied whether the
certification is regarded as conformity assessment procedure and whehter the action of private
responsible agency belonged to country. In addition, the effectiveness of GATS Agreement on
the supply of services(Mode 1 and 3) is examined, assuming that CBPR certification affects da-

ta transfer and provision of digital service.

The result shows that access to certification is structurally limited to only forum member
countries and if certification serves as a practical prerequisite, it can conflict with the non-dis-
crimination and other obligations of the TBT agreement. Theses differences of accessibility can
cause de facto discrimination under TBT and GATS agreements, and problems in terms of
obligation of harmonization with international standards. In addition, as the impact of authenti-
cation on service provision expands, it will become more difficult to justify an exception based

on privacy, if the non-discrimination requirements of the chapeau are not met.
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So, this study suggests enhanced interoperability through enhanced compliance with interna-
tional standards, expanded openness and transparency of the CBPR system, recognition of alter-
native measures of personal information protection, and institutional support for domestic in-

dustries, as a policy response.

Key words: Global CBPR Forum; CBPR certification; cross-border data transfers; personal
data protection; WTO TBT Agreement; conformity assessment procedures; GATS
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- (7H) Framework Agreement on Facilitation of Cross—border Paperless Trade in Asia and the Pacific2| 2kXI2 OfA|
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Zt3: UNESCAP 8= 92 22(H =)

- The Republic of Korea has successfully established a comprehensive paperless trade system, enabling the full
digitization and processing of all trade-related data and documents.

— Having transitioned to advanced digital platforms as early as the 2000s, Korea stands at the forefront of
technological solutions for paperless trade, consistently driving domestic development and acceleration.
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[. 2l9] 71 6. A22z(H Az GARL A F)
1. =Q =o| A 7. ABER(FEF 4)
1. A9Z(R & Ful) 8. At g W Eof Ak A9 34
2. A0Z(EkA) 3 ofd)
3. Al zCaAke] WatEA) I Zof
4. Alzo2¢dare] #Hih L &% A4
5. AREA3ZA AFFAY) 2. 37} 2 AARE

I. 39 718

5324 -l =4 A4A 2 H 911 3] (United Nations Commission on International Trade Law,
o]&} “UNCITRAL”) AI3AF-2Fdut 3]0]7F 2026. 1. 12.7E 16704 78 f<l EiofA
NAE AT A533F A3ZFARE 3] 9| A= =4 FAHEAY 3l 2 (Investor-State Dispute Settlement,
o3} “ISDS™) 2] A} H HE-of o]q7el] &g Z3K(Provisions on Procedural and Cross-cutting
Issues) Z%Fol] #3F 7412 =07} o] FolAth Fam 5 I7]oM = = =R ¢k
U, A3 RES A FAPH AREAE A gl #3$F Z3H(Provision on the Establishment of
an Advisory Centre on International Investmenet Law)’ 2 A4 12 52 & Aot =

= A3 Folth

slojel SeluelE nEse], B, 4, AT olxed, Taka YR F, A
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she) mERrEo] BT
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T3+ EU(Euorpean Union)E 2335t thefst 4|77 & g 57|Ho] A4 240
Z F4ste] =90 Fojstded, O 4 Al=e 2 HR7E 7] 2% ICSID(International
Centre for Settlement of Investment Disputes), UNCTAD(United Nations Conference on Trade
and Development), PCA(Permanent Court of Arbitration), OPEC(Organization of the Petroleum
Exporting Countries), IoMED(International Organization for Mediation) 5°] A&ttt @
F2o =4 FA4 7]3F S E+E ICC(International Chamber of Commerce), AAA/ICDR(American
Arbitration Association), LCIA(London Court of International Arbitration), SCC(Stockholm
Chamber of Commerce Arbitration Institute), CIETAC(China International Economic and Trade
Arbitration Commission), Milan Chamber of Arbitration 5°] Z+&]& A} @ o}-g# 3t
A L\ A5 DA 2+ ASIL(American Society of International Law), ABA(American Bar
Association), CIL(Centre for International Law at the National University of Singapore),
CCSI(Columbia Centre on Sustainable Investment), CCIAG(Corporate Counsel International
Arbitration Group), ICLRC(International and Comparative Law Research Center), USCIB(United
States Council for International Business), Arbitral Women 5©] 3H43}e] ThZFAQ1 #- of A
Z47ke] AEA Rl S JHEHAth

w9 7oA AHFEE 68 B39 A A= nhES BEE ZQHWP 2537 WP262)
o] Aoz WA A2z ARkE =& Agollo, AARE F 67 23] =9 13
o, ABXRF-TH Ay Asta A9(HE HHl), A0Z(HL), AZHTFERA),
A2Z(A3A AmA] ), A222(H) #3%*}1} AZ) 5 570 2o 2k Folstdtt. 1
g 74 2o 8 Uk teiAE =9t en, =9 A ISDS e ThAHEA]
(MIR) 3 oA Feje] xoF #4835 7|2 o= stx, 97 i da 42
UNCITRAL ZA|7F2(UARs) B¢ F2l o2 &83l7|2 3l

M. 8 =2 Atg}
1. A9=(u]g )
1) =9 A&

= 37| dap g HEof o]gpol] HIF 23 Qb T A9 -Gl ok B st
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(3) A2+

&, ANl AT 717 LA s aA; HEHEY dejEmA FFRI}E uE Eo
E 2o 24T o 1T “IH dSKrelevant circumstances)” S = A H Z+E o] W§ F
(d)% “32] A (reasonableness)” 7]5=0] M4l AH O T =2FHoH E3| Hiaxp) FEsh=
A& H 4 (success fee)d] el Q HHLol Uik =52 dAo] HostA tiHsiA

HEY, s}, 1%, 287t & T FHHA sael e B3 4o
2 AFHE 53 AFHRTE Bl 1) ’5“’1]/4 HAIH O 2 ALl iAol Al Y
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ie)
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=9 A3} g4 (@ FEld A 7)ol “rdlE JF-E 118 5F (taking into account
the work performed)” 2= &5 F718td) BAHI} A =5H4 A H v &S SAGIES
sha, A5olH AE BHEy F JF F3 d7te 2aehs RRS Bl &8 tiatllA 3
NH o2 AQ)ete WEFS AQhsalal, AduhS ofo oJsiith

4) A5
A =99 ARG eNA, FElvEe YA At EF F “sh A mErolgle

EHE “daF Ao M2 E3-S(based on the outcome of the proceeding)” 0.2 54T 7
& AU, ol 22k, el At 5 Tpel AAE ol AF e Belo] W
H At wkA ] H2e 7L, gyt 52 “E 5ol gk Aol obd HAFZ (reward)

o W g 3% Wb SHrhs AR AU AL Ao, Ak ol frz

A dRS mHste] ool oj=2A= T

i A5 WlE 2ol o] Al thdes “A3A ApA Y (Third-party Funding,
“TPF")°ll #AHAY 1 w4 FAAe] WIg“g AL Jl=H, TPF Bl&
A9 o 5l I elet AE Heapo] A9t WAl B8 AR 55 FAL Id=Ee
ol HestAl sttt

|E, 1%, Bebd 52 TPF 1A 438k AAR 580 T3 A5 A8k, &4
AR B]E T TPROll S AY I=5E TR B8-2  u]g £af th/dellA A9
s ofof star £A FARAT AR FEstal XS] BlERE EgEojoF Tkl At
53] olo} &2 FA9| vjAdll= TPF= 4719 59 A A4 EAe 9 93

1) (d) The reasonableness of the costs claimed by the disputing parties consdiering, among others, the work per-
formed as well as the difference between the costs claimed by each party.
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=0 A7 gL Axp Ayl g 2 A 45 73 trkE 238 FiEY A4
& B9 TPF AlF A2 2 74 W& 48 5 “TPFt =AY 127 BT
H| L(relate to or arise from third-party funding)”S B]-8-&H] TIdolA A2 sFATH
WA, AL B 5 LRE HIE2 A X9 FasH S5 Atk w2} 3|4 7hss)
S5 Stk B=JF TPEZF 34 Al HIES FEstes o3l of 3tk HEY F4ol
iAo TPF= TA GARAE ot Bz A5 ddgo] njAA] Fethal Arst
al

ol Alsz B A2 5 Bal M AStolA] tl$ Abolehe] 58517 Shlthy)

o

(5) Aed = A|73

A7} FAALY] @4 = AP o2 YAH-E ZAA(interim decision on cost)> W2
T AT AT Aedtt 13k AAgo] Aol AAH T JdRE FASoF k=
A7 BEste], &2 ICSID T4 73] obd UNCITRAL <A 712/(UARs) "=t A
+ H-& Aol A AA o] opd #B o dHE 7Y + Jvhe A 55 1A, Aledt

o] “interim™S AHAISFHA] A782] “the award”E “an award”E TAY ZS ek,

2) 5. Expenses incurred by a disputng party that : (i) amount solely to a reward or bonus to its legal representatives
based on the outcome of the proceeding and in excess of the remuneration of the work performed: or (ii) relate
to or arise from third-party funding, shall not be included in the costs of the proceeding.
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T 215 FAT A AR Aoz =oFH

¢gugl, 98 ICLRC 5 uhA 38 M7t A= S4E = AL dAslr] 96
UG 7] fAVF asithes 9l v, FEj9, Bapd 5

A Q7o) WA A7) M E AUAA Algeta A Ee] AT M-S st Fedt
HEA7E wiAE 27t Qlo] AHAIE Wk ARl ZoE metE Itk dhE Ayt
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o) A SAZA HESiolob BT 7, ICSID Bk ADEAIT A AAEl
Folshs AU A5 Fovk g A5 FABYL TWEE AT 5 U=

= 7

e 5 W 5 AR Y ke WAH Ha ARE TASE A0

Je olsehd, 2, B, BU 5 FARAAEY FO7h g S Aeke
QAo E TAZABYR VLA o] HolAs kM BRI T FAE o

=
g Aede 25A X2 7R R vk AACIA Ul tiAl Ho a9 2o

=7 WA vla “HH BAY F-F EFHA &2 4 -F(failed to comply with
the obligations inluding any relevant instrument that the respondent country is a party)”2h= &
s AATE H, guetel ofE e “AH 1S IA ol FE8hE A (any
relevant instrument that binds claimants to the respondent state)”f'ﬂrl“: Weko g £ FU&
AFstdnh. ofol] o742 ISDS Mt A sy WS ZAE WAE
7He0] O EATS SIsHA, dF F7HSo] AQke A WEe thAlERt

A A EFF S ZrGuke o] ro]sth
(3) Al2d+

A2 ARl 24 A7) AAE A T=e] wa A7) tidk Fo= st A

Telo| A wha REO)E ol fE @ Hka B 717 Ve 9 Ansls 2ol

3) (a) Arising directly out of the subject matter of the claim or in direct connection with
the factual or legal basis of the claim; and

4) (b) That the claimant has failed to comply with its legal obligations to the respondent,
including under any legally binding instrument to which the respondent is a party.
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9 24 Aol B3k =97} o] FolHTh

6) & 7]& “consolidation joins all aspects of the arbitrations sought to be consolidated and results in one award.
To be consolidated, the arbitrations shall involve the same respondent(s).”o|A] ST At Zio]ct,
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10) “Upon the request of a disputing party or in its own initiative, the Tribunal may, if it considers necessary,
require the funded party to disclose, to the Tribunal an the other disputing party, information such as:
@ C1E% 59
b) &L 5Y)..; and
(c) The number of other proceedings funded by the third-party funder or its related entities agianst the
respondent.”

11) The funded party shall disclose the information listed in paragraph 2 to the other disputing party, when the
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recourse to arbitration is initiated or, if the funding arrangement is entered into afterwards, immediately
thereafter. The funded party shall disclose the information listed in parahraph 2 to the Tribuanl as soon as it
is constituted or, if the funding arrangement is entered into afterwards, immediately thereafter.

12) The Tribuanl may, after consulting the disputing parties, make public any information dislclosed pursuant to
paragraphs 2 to 5 in accordance with the applicable rules, and shall make arrangements to prevent any con-
fidential or protected information from being made available to the public.

13) If the funded party fails to comply with the disclosure obligations in paragraphs 2 to 5, the Tribunal shall
take any appropriate measure, such as:
(a) Order security for costs in accordance with Draft Provision 5, parahraphs 6 to 9;
(b) Take the failure into account when allocating costs in accordance with Draft Provision 9; and
(c) Suspend the proceeding with respect to that party’s claim. If the proceeding is suspended for more than
90 days, the Tribunal may, after consulting the disputing parties, order the termination of the proceeding.
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Article 13(Amicable Settlement)

1. Disputing parties should seek to settle their dispute amicably through consultation, negotiation,
mediation or any other mutually agreed means. A party may invite the other party to engatge
in any such means of amicable settlement, and the other party should make all reasonable

efforts to accept such invitation. A settlement of a dispute or part thereof may be agreed

at any time, including after the claim has been submitted to the Tribunal.

14) 2|5 292 “The Tribuanl shall provide the non-disputing Treaty Party with relevant documents filed in the
proceeding, and unless the disputing parties agree otherwise, shall make arrangements to protect any con-
fidential or protected information.”0|™, Y ZFQtoJ|A] “unless a disputing party objects”7} AMA|E] 1, ST B
o] z7}el Zolct.
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2. Not withstanding paragraph 1, in the event of an investment dispute first arising, a claimant
shall deliver to the respondent a written invitation to engage in amicable settlement of the
dispute, setting out a brief description of facts regarding the measure(s) at issue. No claim
may be submitted to the Tribuanl until 6 months have elapsed from the respondent’s date
of receipt of the claimant’s written invitation. For greater certainty, engagement in such
amicable settlement process shall not be construed as recognition of the jurisdiction of the

Tribunal.

3. When the disputing parties agree to engage in means of amicable settlement referred to in
paragraph 1, the limitation period in Draft Provision 16, paragraph 1, shall be suspended

for the duration of the amicable settlement.
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