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TAFAEANA ] FThe] FAH
TTRAEA
Zevfel ket T w71 o &
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II. ZREHA 27}o| RIS 3 4% 3 $ARTY BEE 2%
Il ZEEA 22 2H7 4. §8 4 B59} TG Akiol
1 A@get BAHOR f3l5A ke 4E- 25
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o
3. AlA%-7]FWTO) T 5 &4
4. FARAEE B GHAA V. BEE o TS &R ot
V. Z=H7=xx| 2 1SDs $8 VI 22
L#3 1 oAzke] A7) HHH e Anes
TNAE A Al Al 22 S5&
A gksle 24

HT FAFAH Boko| A =71 A B SHpolice power, ‘AR T AAFEA)o] F
83 AYow sty ok ole AFHOE A FA3 A (International  Investment
Agreements, [IAs)©] &]=¢l B2} B3 E A HIE 2 WH3$ka, 54 lEr‘x}v‘ilx@(Investor—
State Dispute Settlement, ISDS) A| =7} o]23 RS & Ao E RAS= FHOE 7|5
siskot, =7t 339 HH R FHshe Tefet FAIEX7L o=l AR ool g

e vAHEA FAA BEo)Re} m7ke] Al A Ale]e] 310l 415HE 7] wiEolth
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£3] o]y ¢ 1142 FZFE A (public health) ol A= T2 A Yepdth. 171 3%
A ZAw gAH 2, AW o Bl ofg, AEeH, 4R 5 Y S o
FoiA| ], 1 B FHAS 4 ARGl YIS vtk AARZ 20201 FE
20239 R Z2Y19 WU FFolA Z= BRIF A B 2A, o)lsAE T o
&g FAE Qlal ISDS Al7] 7FsAel tigk -7t Al71E vt vk ol IR 97]
FFANA =7 ] FAZAY FARARG ot FEL F Aes AR HoAFE A

Hetal & o itk

ShH ZZRAL 9] Al A4S BEsts Y-S dol AL AA|Q) B9} AA
ol 2 A= A gYoly, o]9} HAHH ZX|+= ‘AFS] A 9Ksocial contract)’ | A HI S
e =7k 9 o Rl & § Tk SR Ao A e AFHoE HER

S(CEA. Winslow)©] 4 2)7} Bo] JISH L, 1 FFRAL 2A5E A8d w2 e
Bt ARS a4 3k= #sto]z} A% (Public health is the
science and art of preventing disease, prolonging life, and promoting health through organized
community efforts)’ & 8|3l TEY FFRA-L 75 711 A7} obd ARS Az
A A= d4star =7ke] ASHRA AP FAE Fotel, 14 2T 93 A A
2 A&, AWOZ Q13 ARSI H| & 7hAh 5o 7)oEta, FEAHoE A&71sE AAA
e 7hsstA she 7Iwke® Aggit) Ol s B6tal, wAlFARE A|A stell A o
23 3R FA Y FAEA7E FARR] Atk BE, 4 - 598 ) -F-(Fair and Equitable
Treatment, FET), <™-&{(expropriation) 52} HHH FARTHANY o F9} S22 4 lom,
= dsf 94 5249 AE EdsY Adlste H A7V S FEs S

AHABEAY 2slel= o] En) A 9] S(regulatory chill) @] AT 4 Stk
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* £20] WHS Slsl AMISHL S5 £HS SAl o@e] ANIIUET UAIERID, B =80) BE ©
Bt AR02 Aol 982 WHUck o] 2014 A8 ALY P39 AF PRUL 2026 42 162
Qyct
oIt

s mjrfsti Qulfeld AR WA, 01 FHSAAHE DC)
1) Valentina Vadi, Public Health in International Investment Law and Arbitration, London: Routledge, 2014, p.
31.

2) Lawrence O. Gostin, Public Health Law: Power, Duty, Restraint, Berkeley: University of California Press,
2008, p. 6; see also Vadi, supra note 1, p. 30.

3) C.E.A. Winslow, “The Untilled Fields of Public Health,” Science, Vol. 51, No. 1306 (1920), p. 30.
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A BA Eoks T2 osh-r|eFdd 9= AXFHo W A7 tidelM =
FEEA Bk 28y ddiell SolokM HE /iU ARle] e Haekal kgl

< BAshs ARl A=A ZAZ 7eshenl, 33 EAT Hel BA ) e =207t
A2k Fo4< tsta 9}13} 53] BA9R 7)eo] ¥k, =7t b w®7t Sigel

=7k W52 A7} obd =A% g3t &2 el H
W, AAAEE, T8a AR S T’k A
o Hap EAskal ok ojeh 22 WM TFHAL
7He] rAIAEE Astets T3 272 71w s, ISDSAAE 23 Ao s o
oA AL et AAZ FEyTellME 2 20183 AFEo T FAAL S8 AY
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4) Lawrence O. Gostin, “A Theory and Definition of Public Health Law”, Journal of Health Care Law & Policy,
Vol. 10(1), 2007, p. 1.

) 2, Y, GG A S ISD Aol ol LA AR, 20096, 4
<https://www.yna.co.krfview/AKR20190604110400056>;, 1 A1E, “MEF2HE 7042 57F Fl4& AY.. 5] &
‘ISD’ 915, YTN, 2020. 10. 20. <https://www.ytn.co.kr/_In/0115_202010202226333473>
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I A =7ke] A

=7} A SH(police power)= E-&] 18]~ ‘politeia(roliteio)’ oA FElgE 2 o2
AR A H-2] A (policy of civil government)’S W EHES) wekx =71e] Al ARE T
3] 732 (police force)olUt -8 AA Aol EHA L, 33AA AL 7d o
A SAET) v= HES0] APHQl Black’s Law Dictionary 9| A = =7}2] A @ $HS
AR 5 ARA A el FAAE 359 b, FA, A%, =8 F AoE A4
st7] flete] Bad BE HES ARY F e ALfeta 227
(eminent domain)¥} ZFo] A 2ke] oGl =77F AU = = AP o= ATt
T2 ISDS WEto A FF Al A 1 MY FAY Nde] FAM O Qs At
A ﬂ?ﬂ(Right to regulate)’ 9} T8 k. Ty A Aels =wThe AAR
Atk F7F FAE A3 AR (I5FHY, thetorical) 8 E3stH, g 471 &
IR o5 Feel= HaF g ofdes Halzt A9

H

o

¢

1t

ZZ7el Aoz 44
PN

W

A= PAgE 9ol = T —’F%(indirect expropriation) ]| H 3HA] grom ¢j=el b
el thEk B A BAEHA] deth e NEOE AFTAEA A9 E Zetho ®
g AEEE FAEA B A HAIH R AT o]HFE o9 ARFE =9

6) Adam Smith, Lectures on Justice, Police, Revenue and Arms, Oxford: Clarendon Press, 1896, p. 154; Catharine
Titi, “Police Powers Doctrine and International Investment Law”, in Andrea Gattini, Attila Tanzi, and Filippo
Fontanelli (eds.), General Principles of Law and International Investment Arbitration, Leiden: Brill | Nijhoff,
2018, p. 1.

7) Titi, supra note 6, p. 1.

8) Black’s Law Dictionary, 12th Edition, 2024. ¥+2 T3} 2T} “The inherent and plenary power of a sov-
ereign to make all laws necessary and proper to preserve the public security, order, health, morality, and
justice... subject to due-process and other limitations... the power of the government to intervene in the use of
privately owned property, as by subjecting it to eminent domain.”

9) Kate Mitchell, “The ‘Right to Regulate’ in the Public Interest and the ‘Police Power’ in International Investment
Law”, (Ph.D. Thesis, University of Oxford, 2017).

10) OECD, ““Indirect Expropriation” and the “Right to Regulate” in International Investment Law”, OECD Working
Papers on International Investment, No. 2004/4, Paris, OECD Publishing, 2004, p. 5, n. 10; Saluka
Investment B.V. v. Czech Republic, UNCITRAL, Partial Award (17 March 2006), para. 262. 4+ th21}t
Ztt. “the principle that a State does not commit an expropriation and is thus not liable to pay compensation
to a dispossessed alien investor when it adopts general regulations that are ‘commonly accepted as within the
police power of States’ forms part of customary international law today.”
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o} ghoh 1) <A A $HH 2 (police power doctrine)’ = TR ZX|9} AHE EAJAME &
HHRE HE= o] $h=dl, 19031 Bischoff AHAANAE AT D3]= &3l A5 7]
%}Eﬂ/ﬂ ZEd F9 71 T FEAJ] AAEE FA A 7] Aol Ay
S etk BA uh ki)

“1'59ke] ISDS HAdElE FehY, =7k AAT FAE gl sigE=A o
5 Addte 7R 84, 8 AAY] Zes SARA TR delsh, ol A
A 7 Z A 4 Aok A HA R, ‘G G3}7])F(sole effect doctrine)’ &2 714 ZX] 2]
25 aEskA] a1, FAAte] dejo] ddAo s 93k vheka substantially complete
deprivation)©] HAYSIAEA] ARRES 7EO R Adshs HAIHoITh & 3 539
TAAE FApAke] Exbo thet a7t 9 e 248 43¢ T80E BHe Zonh
Ot o] 7l H w4 9 FAFEAY Austo] wep 11 Aol Hap AE L Q
O = A= AET PAE TR derE He oR BAEA £
w2} A3 FAAS ke HEE sta, F3-0] ¢ (public purpose)< 213 HIAPEH
(non-discriminatory) ©. &2 ©]F01R | X0 thafj A= B TS A5l HHA]o]t) 1)

0[1

11) Philip Morris v. Uruguay, ICSID Case No. ARB/10/7, Award (8 July 2016), para. 292, 3§ U|-81t &5t
ol Philip Morris v. Uruguay A1 SRR+ 19611 Te]=0lof] Tt o]l #st m7PiQlof w5t of
HE AoF XQK(The 1961 Harvard Draft Convention on International Responsibility of States for Injuries to
Aliens); A|10x A|58-2 YL351¥ 00, stHE FoF £010] Y22 t}23} ZH}. “An uncompensated tak-
ing of property of an alien or a deprivation of the use or enjoyment of property of an alien which results
from - the action of the competent authorities of the State in the maintenance of public order, health, or
morality *** shall not be considered wrongful, provided (a) it is not a clear and discriminatory violation of
the law of the State concerned; (b) it is not the result of a violation of any provision of Article 6 to 8 of
this Convention [denial of justice]; (c) it is not an unreasonable departure from the principles of justice recog-
nized by the principal legal systems of the world; and (d) it is not an abuse of the powers specified in this
paragraph for the purpose of depriving an alien of his property.”

12) Bischoff Case, “Reports of International Arbitral Awards” Vol. X, pp. 420-421. <https://legal.un.org/riaa/cas-
es/vol_X/420-421.pdf> ¥+ t}2-1 2T} “Certainly during an epidemic of an infectious disease there can
be no liability for the reasonable exercise of police powers, even though a mistake is made.”; Philip Morris
V. Uruguay, supra note 11, para. 298.

13) &, “FAEAREANA S MAP IR 5719] fAlEeh SAIFAREAY Alert 2] 37wHol nlA|

+S 5 Ri” WAL, Ae75 022), 216%; LW TFAERAHY o)z A A
o] #PE st doAag R EEY =2 A-&T5tw, 2018), 64H; Titi, supra note 6, p. 5.

14) Maté Csernus, “Sole Effect Doctrine”, Jus Mundi (11 September 2025)

<https://jusmundi.com/en/document/publication/en-sole-effect-doctrine>

15) 4B, oFo] & 13), 64-65%; R, “A|EALSA ol heh ¥hAE: et Ade 2 = AR,

rok e
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Al A 1] # A7) F(proportionality test)’ & X9} BASI AL = FQ B2 Abo]o] n]
A3 At 71 Fo g I AN A AL A5 A=
HAY

NE} @ A EHE B9 Bk

Aot ZE 71 AEge] &7 71t AE=AY
Y= =75, ISDS WA= FAEAY FAAF Haolfete 114 3
ofde& HAE Yot Aol esRde 23 et s5tA 4
#pel AH olef Bl Fgole] ko] MR #H & FHalr] 3 VFL
Ath= AollA ofm7h Thin

—
[4 (o]
)
o
4%

o)
ol

Q1] A7}ol #3F BE](Right to health)= 194813 |32} 9l (United Nations, UN) %3]
ol A A el® AJA 1d4d A (Universal Declaration of Human Rights, UDHR)%| 4] QIH o2 <l
B AAHANCH, olF FBAA-ARA-E3512 Aol B3] =A 7 2K(International
Covenant on Economic, Social and Cultural Rights, ICESCR)’ 5= &3l 57} &R =
A o F-2 FAISE AT

o

UDHR-2 A22} At A+
3tel, BE Qizbe] 7)18A Aelg EF3of At
/\]u] x%;qx% :qa]uu 0}1/]‘:'4_ = z
Ae 4, B, FA, o2 U BRF ALEAE TFste] A3} 742

6] “R= = =
&3 BAE flske] Adg A(E%‘T‘%% 4 dElE 7} HEveryone has the right to a

A

)

LA AAHEA L, A2 A1S (2024), 260%H.

16) Ibid.; Titi, supra note 6, pp. 9-11; Tecmed v Mexico, ICSID Case No. ARB(AF)/00/2, Award (2003), para.
122. “the Arbitral Tribunal will consider, in order to determine if they are to be characterized as ex-
propriatory, whether such actions or measures are proportional to the public interest presumably protected
thereby and to the protection legally granted to investments, taking into account that the significance of such
impact has a key role upon deciding the proportionality.”

17) 284, ool # 13), 64-65H.
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standard of living adequate for the health of himself and of his family, including food, clothing,
housing, medical care and necessary social services...)” 1. HAIFFOZH QAHO 29 AZFA

o 7128 AZSATS

3 ICESCR A2z 71743} #dd o] tisf “BE A2 7 Hal ¢392
AAA D AANA AZS T Al (the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health)”& 7}31 E}_Tl o/\] Sl QUT}19) o] <I7te]
=47 DR A 2A, 0l Hake) A% I T 4 JES P AW
H5ol Ade AT oF-5 FHeitho) B3 F 2= %’f’\ﬁlol FatofoF & 7414

A2A b5, B4, A, A oAt B A 5 BAISKL JH 28 A% FES
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sh zopo A UANIRE T Ty ) ulEsa k) wely FERA B
A} 2AE Bad AU dho] 2AE Ao) ohe, FAADEA o5 ols]

A% A AEH X2 olslE & ek

18) UDHR, Art. 25.

19) ICESCR, Art. 12.1.

20) ICESCR, Art. 12.2.

21) Ibid., Y2 21t AT} “The steps to be taken by the States Parties to the present Covenant to achieve
the full realization of this right shall include those necessary for: (a) The provision for the reduction of the
stillbirth-rate and of infant mortality and for the healthy development of the child; (b) The improvement of
all aspects of environmental and industrial hygiene; (c) The prevention, treatment and control of epidemic, en-
demic, occupational and other diseases; (d) The creation of conditions which would assure to all medical
service and medical attention in the event of sickness.”

22) Committee on Economic, Social and Cultural Rights(CESCR), General Comment No. 14: The right to the
highest attainable standard of health, E/C.12/2000/4, para. 11.

23) United Nations Human Rights Office of the High Commissioner, Status of Ratification Interactive Dashboard.
<https://indicators.ohchr.org/>
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2. AARZA7)F-(WHO) ¥

A A 27 7]7(World Health Organization, WHO)= 194830l AR E f-qle] B Hof A
7)1 T-EA, 20261 71 19470=0] =0 ® Fosta glow, AAl B F313 bR
B SQ 93 ZAFH +H/E Fals Ul¥a A7) Ttk WHOS BA Hofol A

A % (Guidelines), H3L(Recommendations), 7]&3E(Standards), ¢ (Declarations), T2

(Regulations), & 2F(Conventions) & T+t S99 < FA3 itk ol R AT

FEoWH 74 ;sx] e Aol el BZE A, 29Y L WA
TS, W) AT D BF, A V1E 5 a3 A AWH FAN 3

A 7]F(reference standards)< 3-8k, =7ke] A3 2 2 (opinio juris)oll FFE
A3t Aol F83 & 7t

U TR dd fAEEe 1ol He 14d-e WHO % AEolAx 7184
AYZ HAE o] 9t} o]t YA 19783 IR E 2B A JHE dARALT =
A oo A AHH Lufolel A (Declaration of Alma-Ata)S 3l A=l o, AT}
< T3 AW FA7E okt AAA - AAA AL A R o] HEIE olafstal o] F 7]
22 Qo w HAdstih2e

S AAW(hard law) 22X 75 e B #E sAHoEE SA RO
(International Health Regulations, THR)Z} &l 14| 7123 <HWHO Framework Convention on
Tobacco Control, FCTC)¢] SIt} IHRS 53] Z2U-19 A9 S AV|Z 1 T840 =9

d iR, s AR, 3R A Ols, 5711 24, AR 3 5O
A F7te] o5 Ak Ith2) FCTCE WHO H%9] 2oFo 24, gl 4n] 8l &

W) Q716 T =2 Q1% A% NG BLATIL FERAS S Ae BHow

24) WHO, WHO in Countries. <https://www.who.int/countries>

25) Constitution of the WHO, Preamble. 22 TH3-1} 72T} “The enjoyment of the highest attainable standard
of health is one of the fundamental rights of every human being without distinction of race, religion, political
belief, economic or social condition.”

26) Declaration of Alma-Ata, International Conference on Primary Health Care, Declaration I. 922 th2ut 7+
C}. “The Conference strongly reaffirms that health, which is a state of complete physical, mental and social
wellbeing, and not merely the absence of disease or infirmity, is a fundamental human right...”

27) WHO, International Health Regulations (2005, as amended in 2014, 2022 and 2024).
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shel, el B3 AR, A00Y B4, M 8 24 4D 52 T2 E0R k) 5

FCTC ©|3)3} =% ISDS A S Z+= Philip Morris v. Uruguay <} Philip Morris v. Australia
Aol glom, ool s = IVAEolA &3

Hol= WHOOIA 3H9] F(WHO Pandemic Agreement) HEE 93 APE %13
solth HHY FAFL 2219 Wel|T AN Zed AR 4 AA, WA F ofof
F A2 B985, 74 gY 75 T 71 SAEd AHd 29| AE Beet] S5t
nhdE AR A9 o-oinl-ti-g, B 1Y, A0, wdA 2 ¢ ol ¥
fr(Pathogen Access and Benefit-Sharing, PABS), 354 ¥ g, %xﬂ dY & F4 U
O 2 3t git F PAL 2025 A|782F WHO &3]0l A A EH Ao of2] dasx
etom, &3 PABS T HE&A ol thEk 371 4 B Adel wet Ba AZF 242
oj7g o]t

AN

3. AAFS7)]FE(WTO) +4

&%, ARl g AR 521 A o] F3 BE AAF-717H(World Trade Organization,
WTO) TTHANNE FTEAH #AE &0 A 599 AFsket =71 1F 199
Sioll whet Rojs e A3}, Aujz g e o] Fo] skl §l7] wiZolth A
19943 TA 2 FHo) B3t AXFE % (General Agreement on Tariffs and Trade, GATT)S 3
A= 7 = 2 WFHUgSS 8 Q4207 dla o, QIR BE EE AE
o] A = 717 B35 Q3 ZX|(measures necessary to protect human, animal or plant
life or health)”ol] thslo] Uuto}|2](General exceptions)E UAFSFIL UTE30 o]HF ZX|+=
LT 21 stollA ApEAR] G35 FRbsH R dejdor 82 4 Jlrh

O_u

rulm

TS 1995139 A H 7)< 3 A (Agreement on Technical Barriers to Trade, TBT) 7]
[e)

74, B2 9 A% WP BEed Reguo g Msake AL HASE AL
Bxoe AL, 970 Qe A% 9 A HEE TR AL EHL 98

flo >{«E
o,

O
23 £ ZleAE AUE  dee JASL AT

i

28) WHO, WHO Framework Convention on Tobacco Control (2003).
29) WHO, WHO Pandemic Agreement, WHA78.1 (2025).
30) GATT, Art. 20(b).
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ol&d] A 9 AEAN 24| 9] A8l H3 FAJ(Agreement on the Application of Sanitary
and Phytosanitary Measures, SPS)< = A A ol|A A&, AEH 9 W3 Fo 25
H QIZE-EE-AES B3] flste] Bt He HolA AEXE &sta ok o
ool dk A= FET A5 LA FAMCF skaL, Ao Ho|AY Rydk ApEe 2
el M= ¢k Frh= ol ZFx2dthd) AR|ZuY o] AR3tE FA 0% st AH| 2T
o thgh YWFH"d(General Agreement on Trade in Services, GATS)= <%, 25
of AW = A% HEE ST A dial] LRtkeE st Urt3d)

|

A2 FHANE FFEA 543 AddE AT 97 AR HETE FHAHA 2
A 4+8 3 4 (Agreement on Trade-Related Aspects of Intellectual Property Rights, TRIPS)> 2t
o ZbAoldt AXALME Be FEOE Qg FY oS WAst A gAFH S
Aete] 53, 4 P AL Tl B3 HE HAT|ES AAse S Fa FHoR

SFRAE, B)9lFo] FFRAL A= Bad 2XS AT 4 gokw AT Yok

H

A Al (compulsory license) A%
£ A k39 m=gF 2001'd =3} 4191 (Doha Declaration on the TRIPS Agreement and
Public Health)®] ##|& WF3L Al31bise o|oFF it o] BTk w7to] oo 5
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31) TBT, Art. 2.2.

32) SPS, Art. 2.

33) GATS, Art. 14(b).

34) TRIPS, Arts. 7-8.

35) TRIPS, Art. 31.

36) TRIPS, Art. 31 bis; Doha Declaration on the TRIPS Agreement and Public Health (2001).
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JdUd 7N EMillennium Development Goals, MDGs)W #| <7 }Hs-1H7 &- ¥ (Sustainable
Development Goals, SDGs)+= E/3717, HIV/AIDS 5 AEH oS, ¢3S 2 &l &8 &
2 5o ZAAQ FERA BRES lAl ok, 1L ¥ RUHPsE AAE rHAsH]
1 A WA, Bl 94 A $HNon-Communicable
Diseases, NCDs), K32} 247354 %‘ ‘jrooh?} B fopol #ate 195 39 E MHsta
AR E AAFo 2N, 3] RAFA ks dAsta 1 oS F7st A
th38) o] g HA AU HH F&E£HLE gloy, FFEA BoTt SAAE A AHdgh
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37) UNGA, United Nations Millennium Declaration, A/RES/55/2 (2000); UNGA, Transforming our world: the 2030
Agenda for Sustainable Development, A/RES/70/1 (2015).

38) UNGA, Declaration of Commitment on HIV/AIDS, A/RES/S-26/2 (2001), A/RES/65/277 (2011), A/RES/70/266
(2016), A/RES/75/284 (2021); Political Declaration on Antimicrobial Resistance, A/RES/71/3 (2016); Political
Declaration on Tuberculosis, A/RES/73/3 (2018), A/RES/78/5 (2023); Political Declaration on NCDs,
A/RES/66/2 (2011), A/RES/73/2 (2018); Political Declaration on Universal Health Coverage, A/RES/74/2
(2019), A/RES/78/4 (2023).

39) Andrew D. Mitchell, “From Safeguards to Scope: Evaluating Public Health Exclusions from ISDS”, ICSID
Review — Foreign Investment Law Journal (2025), p. 4.

40) Mitchell, supra note 39. 2119 5B 2L Mitchell(2025)2] £55 AF8-5t5]
of HA-pAe BN SAEOR AT Aol
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L %% 1 k] A7l AR S A B4 A, Al w25

Aldkeh= 23]
7t el |

T8 12> WHOS| E1l7tA|7| 2 SHECTC) 9| old= #lsted Zh=ro] A3t el vtA 2t
HHE A2 Philip Morris v. Uruguay, Philip Morris v. Australia A-71°] 1t} 7<st
Hke} o] FCTCE HHiARE: B g7l thet g E017] 9l BA=o] Al3d &
HiatA 220l thdk 712 S5 A3k olo et 5 Fefoll A= gl AF 27l s
A7 AuFEA o Q315 fel= A FA(Cl: “light”, “mild”), AL FAIY =719}
Bl sl Al 83kl UThAD FCTC ol A3 & ZxoF st 174 B A+

A

7Fed @ 50% ol & HAS AAFES 3tal, o] A FHOR V53] KItE
= AT Yoyt & gere Sdd=o] A= o 'l 3L, 35 3 Fde 545

7] S5kl PW-APY-AAH 2AE HFEE PR ATk
1) Philip Morris v. Uruguay

Fiko] AH= FCTC FAFTO.2A A2 o F-5 o] st= FAldl| dol| |7l A
Al HWHE A& B 7IEA 39S FA87] Hsto, () TolA FejE= 2l
A A &-5He 80%E 1 A 902 A, FA9 A4S 9482
2 Agsr] 98t E8AL olad 4 e HA A oA T4 Aal FAE oF3)
st o, (i) ©Y B gFAl(single presentation requirement)E T¢It st Hl=
g sho] AF ke At =E ATtk ofof tiste] 29 =3 BRI
Philip Morris Brands Sarl 5& FF3o|& HZ SAE A718kth4) FFRAES +F
Folo] A7} Frde] AR JHAE Hefstal @l Ao FAS 2Tz AR

AR PR BRE BAA PG HFDTET T o1 3

41) WHO FCTC, Art. 11. Packaging and labelling of tobacco products.

42) WHO FCTC, Guidelines for Implementation of Article 11 (2013), p. 5.
<https://fctc.who.int/resources/publications/m/item/packaging-and-labelling-of-tobacco-products>

43) WHO FCTC, Art. 13. Tobacco advertising, promotion and sponsorship.
44) Philip Morris v. Uruguay, supra note 11, paras. 60-174.
45) Ibid., para. 15.
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72l Mo]u}sn w3 %—zﬂzxﬁt« 9] TFAAE WA AR FCTC 2 1 o] =) A7}
o AR HolH, FATAR FA B
= Al BrhEc)

rE m
)
1o
%)
fol
N
oo
NE
")
oE
VR
N
Lo
]
f
£
-\

46) Ibid., paras. 180, 183-186.

47) Ibid., paras. 325-350.

48) Ibid., para. 307.

49) Ibid., paras. 292-295.

50) Ibid., paras. 396-410, 418-420, 430-435.

51) ZAR, 48, “mRIEAREAYA COVID-199] e 552 AxR]0] AFF/dol
T+, A998 (2023), 222,

3 A7, RedgRd

T

ri

52) Caroline E. Foster, “Respecting regulatory measures: Arbitral method and reasoning in the Philip Morris v.
Uruguay tobacco plain packaging case”, Review of European Comparative & International Environmental
Law, Vol. 26 (2017), pp. 287-297.
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2) Philip Morris v. Australia

T3 AFE= FCTCY o83 35 BEE ffstd, @l AFY T4 F&sshe
# A 2] “Tobacco Plain Packaging Act 2011(TPP)’E A4 - A @5} T}.53) o] &= Hhulizte] Hal
T 23 9 A 5 O] 849 ARSS Adeta, TAS o BUsH, A% 7
1 I8 9 E7E IA BASEE sk W8S 23T ol et 2F =4
o] B2} Philip Morris Asia Limited= £5¢] 74171 AAke] AEd 2 BA7FAE 3
sto] I8l sietal, destal Bl gt A=A FET 975 SlWeittal #4st
A FAE A7IEAES

ae FARARE ATRlel B0 SlitA =Y AYE oA Fo 71z o
EHEF FATEE B3 WAL FHOE AR ol TR FAWHRE o)

£ 1 guks Aol o] Fold oA FAEA
a3

Fol RIS FatA o]83s7] AT deld-B(abuse of rights)oll sigdTial Adksiar,

B B8R Be Bl 90l vt 559 TPP 2o ofdt AAH wa
2 ATHAE B, TFLA £X7FISDS A4 thie] B 4 9lee HojFL

A0 EARY F A BAY DS FANAT ot B A2 8 o
o) A BAL ol F FARANY TFLA HES Betel 580 9L T A

o= B EE, B UL VA FEehs Hle) ks

53) Philip Morris v. Australia, PCA Case No. 2012-12, Award on Jurisdiction and Admissibility, (17 December
2015), para. 5.

54) Ibid., paras. 7-8.
55) Ibid., paras. 585-588.

56) Tania Voon, “Tobacco, Health and Investor-State Dispute Settlement: Australia’s Recent Treaty Practice”,
Australian Year Book of International Law, Vol. 37 (2020), p. 90; 7P tjz&X o2 A -HAXA SHefHg
73R 5 8RR A (Comprehensive and Progressive Agreement for Trans-Pacific Partnership, CPTPP)2] A
295% = “7F YA A=) oAl £ATE W2 sk ol diste] Al9% ABEISDS)Y] A&
A SRS Holgh 4~ QITHA party may elect to deny the benefits of Section B of Chapter 9 (Investment)
with respect to claims challenging a tobacco control measure of the Party)” 1. HA|StH FH1A] A ISDS
Aa AARIE APDsERAL, ORRPIR 2 4J7E22-5 5 FTA(2017) A8 A2z oM = “GAr=o] FufiA|
ZAe HstoiA = 2 Aol E ot FH= A71E 4 it(No claim may be brought under this
Section in respect of a tobacco control measure of a Party)’2}1l FJr0 24 W} YAJR 02 1A
U ISDS A4 7hs/d2 viAlskL Qloh
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HIRE g AW 5 A oY, I 2 AF kA Aol tiei A= ISDSTE A7 E
A7V SR8 Cargill v. Mexico Aol A+ HAIE AE7}F ‘a3 &4<A 5 (High
Fructose Corn Syrup, HFCS)’©] &% 250 A5g H33la olo thdk UL A3t
AAS AYsA, vl= AEF7Y Cargill©] :rU] 5484 (The North American Free
Trade Agreement, NAFTA) Chapter 11 9|8k 543t Ado|th. SA|RA R WAV} =
Wit AR ARS ARgshes Agolle *ﬂ% ] <= FASHEAME, 9= FAAl

'1% A A 5= 1L
o

Q
‘
o
(
o
et
0
.
!
%
w2
u
2
_‘>i
i
ru
p|£
:3
i
i)
ot

A BSE 93 22Xt s
Canadian Cattlemen for Fair Trade v. USA Aol 4= 2003\ Flythol A A gl A3l
3 ZBSE, 3-51) A o] %, vl ARIL FFEA 2 AERK B E HH o= sy

THE 4137] 2 A9e] $Ue AR FAA AT S04 D B 719E0] NAFTA
of 2Ast] FAE A7ISkTh et FARARE P TRIS0] FASE La7h v
g Aol T Zlo] oflehs AL ol f BUAL Tt AL AT

Roussalis v. Romania AFAANA= 82~ 239 Exx7 ZnfuoloA AZHA-E ¢
& AT £ ARIe] FASgo, Fohiol AEHHR o) BU 7| Ee FHHES
A EFA TFAE Asfshs B AA B Ao AEekd TEs T8 X3t olE
FUBATKE ol 2 FAFA 39 2 AL ZHT R0l SALADO Fohfop
3 Aol ol HIAARl AF By AT v|H] S8 FFRA HFd digh

A a4

$e18 TAF R YEadthon old] FABHLE 9 AEHA B

57) Cargill v. Mexico, ICSID Case No. ARB(AF)/05/2, Award (18 September 2009), pp. 1-2.
58) Ibid, p. 84.

59) The Canadian Cattlemen for Fair Trade v. United States of America, UNCITRAL/NAFTA, Award on
Jurisdiction (28 January 2008), p. 124.

60) Roussalis v. Romania, ICSID Case No. ARB/06/1, Award (7 December 2011), paras. 611-632. = AF10f|A| =
NFOPE WA FA® ohe} 2ofole] MREX], FAIR, Aat Aok BAN 1YY 5 BRH
ZAZ0] A A= A
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) 222 DY) AD 2O, F £X7E A Hol Ak 28

B ANEAY o8 AF FRoE BETowA FFRA Y AENIA B FA9) 4
B8 AFAZD Sk Aok Mol ALHOE AHH I Yrked ol 2AFHFE e
AAFE AT AR HBSE T4 S 2 FFRA B 4F FAN cfste)
oA AE714 0] Aa e, AA B0 oA YriE A U
%% 2402 1SDS AY] Aol A =Yl thE ¥ FHOE FEATE BHE
21tk

Olympic Entertainment Group AS v. Ukraine A4 = 2009d $-Zgtoly HHI} 35
22 9 BESE A Folen faleld o e SU A9E 28 A =
]

A 715 Thes) HFole e gatoltt AR} 1%k Tk AL F L8] sk o] w

61) Ibid., para. 659.

62) Ibid., paras. 684-692. “..food and safety policies are commonplace in many countries and promote an im-
portant public safety purpose, namely public health. Each of the State authorities’ decisions was motivated in
regard to these food and safety regulations.”

63) Anne Marie Thow, Benn McGrady, “Protecting policy space for public health nutrition in an era of interna-
tional investment agreements”, Bull World Health Organ, Vol. 92(2) (2013), pp. 139-142; Amandine Garde
and Jure Zrili¢, “International Investment Law and Non-Communicable Diseases Prevention: An Introduction”,
Journal of World Investment & Trade, Vol. 21 (2020), p. 662; Penelope Milsom, Richard Smith, Phillip Baker,
Helen Walls, “International investment liberalization, transnational corporations and NCD prevention policy
non-decisions: a realist review on the political economy of tobacco, alcohol and ultra-processed food”,
Globalization and Health, Vol. 17(1) (2021), p. 16.

64) Eric Crosbie, Angela Carriedo, Laura Schmidt, “Hollow Threats: Transnational Food and Beverage Companies’
Use of International Agreements to Fight Front-of-Pack Nutrition Labeling in Mexico and Beyond”
International Journal of Health Policy and Management, Vol. 11(6) (2022) p. 724; Gintare Matonyte, “To
what Extent Can Investors Challenge the Measures against Sugar-Sweetened Beverages in Investment
Arbitration?” (Master Thesis, University of Amsterdam, 2019), pp. 35-36.

65) Olympic Entertainment v Ukraine, UNCITRAL, PCA Case No. 2019-18, Award (15 April 2021), paras.
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H|1

2 YA oR FAE Sls) SeolE BTEIL, FEH ADYIZ glo] 4] AAE A
W 2L 2o thd BAE AEEH gglons ol g HAle] WS PojA

golv] FET $luko] SRaitka Fgakedrheo ojo] sl $-eholihs FA
A FAAFAR) wek FFRA 5 Aole] WA FAE 58 AFsA ko,
whebd =7hagle] WAlelA) SPETh whakalgdhen

olof] TAJAGFE= 48 o] o] o 2EYol-e-Ieto|u) BT #A1HS &
ZELS QAN AFTANE D20 2A A B2 S A 83 Methanex A3 Philip
Morris AH1-& 4831 571A] AAPIE, & (1) A12l(bona fide), (i) &< 52 (public pur-
pose), (iii) HI=XFE A (non-discriminatory), (iv) A A3} = o (v) HI#4 (proportionality)
< At BESIATh® FABATE= 9 FAgtelue] 237 BHREAIY A4S
FeRAY FFEE FAS g o] Foizl M2 s, FEA AV
obd Al HAE T2 Foll7IZtelv B4 jlo] S22 g MW FA% A B A
oJHi, 1 A FAAe FAE A o2 vt A0 24 I
g3ttt Aesiithe) 1o wEt FAVATE TS AN 18sk Sl
)& AAEA I, FET #d Aol thefjAl= ofr] 148 fIRte 2 Fglo] =&H o]
4 EEE Add Jgav) gltka Bkt

}

2. 78 20 Brlo)gel IE 23]
71 oloFE |

1) Signa v. Canada

Signa v. Canada M1 ANZZ2EFAML] A4FE(Ciprofloxacin hydrochloride) 0] 2k 33 A
ARE Yarate wA 9] AUY oJekF AxF A Signaz}t AT A WF TGl A

15-37.
66) Ibid, paras. 63-73, 118-124, 134-136.
67) Ibid, paras. 74-84, 125-131, 137-138.
68) Ibid, para. 87.

69) Ibid, paras. 91-116.

70) Ibid, paras. 132, 139.
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Nutrel 55 #d 228 SHMNL SA7E A7IE ARtk BA] Aluthe ofekE
Al EH, AU ofokFE AxUA = sE o oFFd HA” 537t FaE A F 8
HA Fethe HAAY ‘ol9All7] FA|(Notice of Allegation)E S5 HAMN Al SE3)oFqt
Myt RAG= 0 2 HE 45X (Notice of Compliance)’ S 2o} A& 4= At
ek B @A) olof th-g-3shed A% #4214 (Application for an Order of Prohibition) <
A71d -5, AY oofF AxAA = WA Bdo] yAY 3071l A3 w7t
FTTEAE TS I A Ha, ZPH o= S ook Fujrt ErFsEE T B AR
NN ESHAE FAHRAZAE AEHA, Signas AHLlo] Akt AAgE A Z2E
SEAME oF 3% AUt Al A e = QLA HATET o] e} He w7 ol A Signa
= AP AAF glo] B E5 AR AR E ALY Al RS oF 37t Abdst
= 82345 WA= MUY S5 A7 SEsta BelsiH, ol 2 I8 ApAke] F
Aol gk Al 7]31 5 wesal EAS Zsiitial F4EA A, NAFTAS <712 FET
A, HTE 52 ol E AUtk AR FANFAE AESATE™ Tt o] AR

e ol H) FoIT FAW Ao Ueid ek
2) Apotex v. USA

Apotex v. USA AL ek ) & Fojjo] tigk EAJ 02, 20091 v|= &AF2| k=
(Food and Drug Administration, FDA)©] FHUTh AU g A kS AR Apotex o] A|ZA]A ol T
sto] A Z3FE 7 A Current Good Manufacturing Practice, cGMP) =5~ oJ5-o] &3+ AALS
ANT A3 S AldollA ke olokEe] B ' adulterated) Bl S E@ThaL Akt

, U7 E(Import Alert)” tHY O = AASIATET0) o= HAL Qlol= Hl= 7oA W

Pe At FAY £ U= A 22X AHF 0 Z Apotexd] T U AFYS 2 EFES 9o

71) Signa S.A. de C.V. v. Canada, Notice of Intent (4 March 1996), pp. 2-3. <https://jusmundi.com/en/docu-
ment/other/en-signa-s-a-de-c-v-v-canada-notice-of-intent-monday-4th-march-1996>

72) Ibid.
73) Ibid.
74) Ibid,, pp. 3-4.

75) International Institute for Sustainable Development, Private Rights, Public Problems, Winnipeg: International
Institute for Sustainable Development, 2001, p. 101.

76) Apotex Holdings Inc. and Apotex Inc. v. United States of America, ICSID Case No. ARB(AF)/12/1, Award
(25 August 2014), paras. 2.1-2.25, 2.37-2.44.
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B OJFE-S I]atal v Htel FHBIEE AMS A 9 o9 FE e A2
Fl 3 oF&319ITE7) 2011d FDAE A4 TUARRE sAsA O,
20124 ATRISL W=ro] NAFTA A1 Wi=Ri)s- o %, H=tl$- 3 FET 97
RkstAtta F4sh FAE AZISATE® o]of Hl= A¥= FDAS] A& FFHEA
BT Hz o7 gte|Fo)n FPeh A B YA A o)A, ApotexE AZFA/ES
AZstA fIRketg o ol tisiA = Apotex S5 THEol §l& ¥ ol Bt 7]

Aol “FAFSE d3(like circumstances) ol AA| LT HEEFELSITE79)

olo] FABARE W3 AR FA £A7} FFRA REES IF FeHolw vl
Hol A% aﬂA}aiu}—L« e AL, Apotexs] AT 71ZHEITH) B3] B A

%—xﬁ%@-ﬂr%%%— g slet Fa3

3) Les Laboratoires Servier v. Poland

Les Laboratoires Servier v. Poland A712] TRJE2 2 A|SIAZ, ZT= B
Fo] ATdEol Axd o oFFS] AT ]7Kmarketing authorization) 734A1S 773 H)
oA MEG AZIo|CH) 9l9h BE ANZAL AT ookE TAE FAAT TA 7
Zol Z3Hharmonization)A17]7] Yol BH HWES MASY L, 1ol wel To= YR

77) Ibid., paras. 2.26, 2.45-2.46.

78) Ibid., paras. 2.27-2.33.

79) Ibid., paras. 2.59-2.68.

80) Ibid., paras. 8.40-8.78, 9.15-9.72.

81) Ibid,, para. 9.37. Y2 t}2u} 7T} “The Tribunal also recalls in this regard the decisions by NAFTA and
other international tribunals emphasizing the need for international tribunals to recognise the special roles and
responsibilities of regulatory bodies charged with protecting public health and other important interests....the
need for international tribunals to exercise caution in cases involving a state regulator’s exercise of discretion,
particularly in sensitive areas involving protection of public health and the well-being of patients.”

82) Les Laboratoires Servier v. Poland, UNCITRAL, Final Award (14 February 2012).
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QA FEFY RE JbEA thsl AR H7E AN BAE ANEE RS

S 27 G PTAF] AET 2714 SJokE h) A B2k AL
ARSGEE, 1 FAHL AR ARE QA IAHA Gskeks vsd A7) E
we 7103-@—1@1741% A clopEe) hAAE Az % BT = AE bt Rl
7 dhol RPAETE 919 B FAe FRo| A7k HTABY A4k 7}

Hl= 2 AR SRS AT FiEol 7HAE Y d A= I Hol = FE% T
ABAFL] AehS B3] Fotat= ol AV o, FAREEE 20 A AR
2 B3 7158 95E Adstgh A WA wAl= 28 & Ithreshold effect) S THTH3}
= 222, (i) F3N HE(the relevant level of harm), (ii) I3l T J(the relevant interest to
which that harm relates), (iii) A|<-*J(duration of the relevant harm)2] 37] 845 AW H =
Zo|tt8n) A/ R= FH-o X2 st FApRte] Fabel| hgk vle7hA] ohlH
2}, A d-Sl(substantial) 337} LAY S 1, A-FH(ownership)¥ oFU 2} 529 (benefit)oll T
A= A7 AsHE 713 S (more than transitory), ZHE8 g 4= ok B3k
or88) F WA GAl = Y A AT A RS Adsks BAE, Y 227 39

53, Au 1R % ey 8AE FE3HA RS BEshe itk B A
H

O

G FARE AR 1] o rka BUFORH

=
S 2A7F Mgl HEE o AThkal Hoktksd)

83) Ibid., para. 40.

84) Ibid., paras. 80, 89-90.
85) Ibid., paras. 102-127.
86) Ibid., para. 215.

87) Esmé Shirlow, “Les Laboratoires Servier, SAA, and others v Republic of Poland”, ICSID Review, Vol. 29(3)
(2014), pp. 560-562.

88) Ibid.; Les Laboratoires Servier v. Poland, supra note 82, paras. 576-577.
89) Les Laboratoires Servier v. Poland, supra note 82, paras. 569, 574-575.
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AL, 29 A 8 AARE Fall RIAPEA-HIEA 5 TAI 84S dYE] HETOEN

12}
F7ke] FAATH FAR BE e FHS SRS FlA oozt drko
4) Eli Lilly v. Canada

Eli Lilly v. Canada A3 A= vl= A|9F3]AL Eli Lilly7F 52132 H 3 3574 ) (ADHD)
A BAQ Strattera$} A2 AE X EA|Q Zyprexad] Ut E3AHE ERst JSEH,
Nyt o] aid 555 FaE AT tlA HZHIATOD uth HYS ofLH &
& & (promise utility doctrine)’ol] W}, k& i FEI YFS 876 FE&E &
Z(utility requirement)’& 534 ZATHE o2 E51E FAE stth) o]df tis]
2014 AT AUTE U2 SAE A71sH, vt Mol & jid HelE
HEo] B8y #d A9 S 743 M7 (dramatic change)dt 712 NAFTA HA7
£35 B35 ofF, 53] I8 2 FET o5 St sjdEvta 7433t vhd vt
o AE= F=2 AA A(ratione temporis)2] FA S U\ -84 874 o=
AAAQ Wyt AT whkske ko

ol FAB/AGR= 7RH 0T APITEA e T/ YL It o s Tt H A
golut s Aol eRrtoz AYsty] oy, Zot Toiek ‘APH -l (denial of justice)”
ol BAIE & ee AAZ stHA, AUt MY 39 2 S5 A5 S50l HFo]
Z17 0] 31 ¥ A Q] (evolutionary) 3[42] ZAx}o sfgsiciar
7ol A/ F4LS 7146k ATES) B3 o] 2 Bk vie
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90) Shirlow, supra note 87, pp. 565-566; Valentina Vadi, “Towards a new dialectics: Pharmaceutical patents, public
health and foreign direct investments”, Journal of Intellectual Property and Entertainment Law, Vol. 5(1)
(2015), pp. 184-185.

91) Eli Lilly and Company v. Canada, ICSID Case No. UNCT/14/2, Final Award (16 March 2017).
92) Ibid, paras. 5, 71-94.

93) Ibid., para. 5.

94) Ibid,, para. 6.

95) Ibid., paras. 350-351, 366, 374.

96) Ibid., paras. 385, 389, 442.
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< Sl oofFe] AR a3} A, BARAl A el T
g g7 BAlsiA Bdd Aor, O AR FTRY A 750 de8o® ofsd
A & BHL FTEAY FHE IR Al sty SRR

b
H“
7h AR Eee Hl AR B2 4 Qlek

Ll 29|z AlE R MH[A 248 75|

9=l BEApale] o)A H| 2 Exbel BHH ISDS AHAER EA3th o)t Dialasie v.
Vietnam ANAE & Z2~ 54 B Wl Eg SARIA G JIFEA 2E9S 2F
g EYshe dl FAs oW, HEY BRe] A2 s o +¥o
HEYS JUZ2 FAE A7ISAThD T3+ Melvin Howard v. Canada AHAANA= vl=

=2 B2 AUTE A Q87 Be BAleE 93 FE AHla Z2AETL A|gE R}
NAFTAE <HAZE TAE A7 = a3t

Minnote & Lewis v. Poland A& vl FAALEC] E/E f AAA] LA
Aol BAst oy, E9E AEUE @4 Fus BASHA ¥, ZIedEydAY H
8AY A T 5 8%o® Aol HHEHA ZHEE FUHE FAE AVISA
t}h99) oo thst] ERE+ T} Aufjo] Qo] T A A A Aol 9o,
FAHAAY B o5 7t ohgkal F4st{th100 volr} &

=

|
FE A3, S A B, 3 BURA SR e 1R
5! H

_‘:_

1__

1-'O>~H

4ol o)A Trhe] A Aol AFHolok Bria I

Erx}z}«l A Aot B 29, B8 B4R 5 BA 7]

97) Dialasie v. Viet Nam, UNCTAD Investment Policy Hub. <https://investmentpolicy.unctad.org/invest-
ment-dispute-
settlement/cases/423/dialasie-v-viet-nam>; see also Mitchell, supra note 39, p. 3.

98) Melvin Howard v. Canada, PCA Case No. 2009-21, Order for the Termination of the Proceedings and Award
on Costs (9 August 2010).

99) Minnotte & Lewis v. Poland, ICSID Case No. ARB(AF)/10/1, Award (16 May 2014), paras. 1, 28-113.
100) Ibid., paras. 81, 90, 128, 153, 174.

101) Ibid., paras. 29-31.

102) Ibid., para. 217.
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u}x|9t O 2 Doutremepuich v. Mauritius AAoM= T2 =8 FExA7F el
FAA A 2 AE T AFA A Z2AEES FEH o, AR 9 ARZ =
EAET} FHEEA FA7F AZEHJATE0) T2y SAREEE siY Z2AEV g
@ A T EE 20 WAe Bk, ARel 4ad TYs 917 Hgo) 4uE B4

2 1] |y Bk, B4 A4e Rgegri

r&z

Cl. o|zHe 2 |

YRRy A= +F H AA AN FEE A% =7 A 2X| 9} A A = ISDS
7} A7 ARI7Y S} Achmea B.V. v. Slovakia AAoX& €28F7|oF AE7} 20043 <
TRY AAS AFEste o5 MR A PSS 5183 0%, 20061 F-H 2007 At
o] 4 NYe Fall TEARAAL] AYIAH T FHY FEE o] F= HYPAL] ©]
& W3S Agsta, By XEZE L o|dg Adste & TAE AseiAl, Udds &
A7k ol thall FAE AZISHATH LEaloks 7] A7} BalelE RE ) A
A FAIE s 2st] A7t & FA oA Heljxl AoiH, Z AR Al AT H ol wt
2k HIApE Aol 2L Mol & o] Rofxl Fo] HA o] Al thalAE A=l T A B}
& Fglo] glotar whilslgitho T2y FABRG = 2ok 39 F4 9| Al
s YHA R AFSAA L, 2004 Wt R RPS 383l o= FAE AS
At A 7128} D] o]F 2006 5E 2007'd Atelo] NEE il BEARY] o)&
g A9k 22 34l "C—’w‘ TZE5 Adsle BFo R A 374 343 WAl A

H A A 7123 B AR 717 e E AT
2 24 o% Suke AgsTho

L
jQ

103) Doutremepuich v. Mauritius, PCA Case No. 2018-37, Award on Jurisdiction (23 August 2019).
104) Ibid., para. 236.

105) Achmea B.V. v. Slovakia, PCA Case No. 2008-13, Final Award (7 December 2012); 0]<} o/\}@' Ao =
HICEE B.V. v. Slovakia AF710] Qlou, o] ARoA= EAMAPE ofdA| 7P §AF 25 5l o]F0]
2 Ex12A, 6% SA1Ro] wEste welol sigelAl s} Baol SEA o §t 717
Qit}. HICEE B.V. v. Slovakia, PCA Case No. 2009-11, Partial Award (23 May 2011).
<https://pca-cpa.org/cn/cases/10/>

106) Achmea B.V. v. Slovakia, supra note 105, paras. 238-239.

107) Ibid., paras. 278-295, 352.
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Centauro Capital and Natanor v. Colombia Ao A= SEH]o} AE7 AA &5 75
4 2 FFYFAA Y P g S E ol FE = AHEo] AT YRR PIAE
Hd SA - Qs A& FHshAk 20259 2319 FAAE0] o]of thal FAEA <4t
= TR SAE AZISRAL, AA dxph 218 Fo|thid) 3k Ao SRR
7FdARe] 2R A A AEE HE NHCE Qg o= BRASALY] selTx
7F dEES A Y 71do]l FAFEA A AT £ AV] 7S $A8hs T ISDS A

Aol olsjo] £AF v} QTh109

>~

BAZL Fo% Ao §7

<
ARE F2 A B, JAZIE AR, el AE Al 2219k BT

32 O Tecmed v. Mexico MM = FaliH7]= g &9 8171 AN AR =

A7F Aol AN AL T 2A7F A ARl BT migA 29, =A%
of Ag, AHAE] FHUES vl 5 ANk AR S 18te] e Ao} AY FH19
A% Baeke 397 BAo) 7123 A AR TS AL, $171e] Al AR
Bz o= YATG=| Aol Stha FASATHI0 Ty SABFF= ATl

A FHEe] ke melste] vYAH ofdel Felsta Lol nhe Hlge] HYRES
Basigon], Yot g siygAd £

Aol g, A% SI AGE AFHAY ZE@ ARl Y 2 ol Mol wl
9 A AR 2AE FAA) 4P )
A aTE Ede 2554 28 A

BEEIATHID

108) Centauro Capital and Natanor v. Colombia, ICSID Case No. ARB/25/5, ICSID Case Details.
<https://icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/25/5>

109) Lisa Bohmer, “Health Insurance Company Puts Chile on Notice of Treaty Dispute”, Investment Arbitration
Reporter (26 January 2023). <https://www.iareporter.com/articles/health-insurance-company-puts-chile-on-notice-
of-treaty-dispute/>.

110) Tecmed v Mexico, ICSID Case No. ARB(AF)/00/2, Award (29 May 2003), paras. 97, 105-106.
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SHH Ethyl Corporation v. Canada AFAANA < 3 H7HA MMTE A4k sk v
= 7|%4 Ethylo] iUtk A7} sl =29 AAA 54 5 &4 2 AA A7 g 9
FAE ol E FY 2 752 FAHA FAE A7IstAthR & AR #d A o
T, BQE Aol AarHr] Mol el FAFHATI iyt §ele WEo® dolue
AT Soll Astal MMT A1 & d3JebA = 3l=t, olol thel = ISDSE QU3 1141
9% Ealeh RAE ek olsh FASA Metaner v. USA AAGAE A3k o

AA 17 #Asigde] EAE 3T+ F7HAl MTBES] ARE-S AW 4% Agxyo}
o) 2A7} Aol AT FAVARE B4 % BTN B A 728 7]
TAATS FEA Ik, RixpE Aol A3l Al sjgerta Kol Fapate] A

£ \zsgohis

3t Chemtura v. Canada AFANAE Q1A 2 70 Falld 4= A+ 254 A8 &
H?l(lindane) o] AH&-S AH7IstaL GAF 2 EES Ayt =9 A7 2AENE

dl, SA TG E= NAFTA SA) Adol o2 39A] AA7|ES A5 () 582 tidol
2 g Ae FAE SAREA, () e FAVE AAZ FEHA=A, 12l (i) NAFTA
FHARJA F8 vl 7 87, & FF] 54, viapEA, AAEal, By o 5E 483819
o) Agtd oz FARARE A7 ddd A BIFo] Fal AT Al 9 7@.
Fo] AUTte] 2A7F F&o adstA &L, fd A= A8HE ZA 7123 A
TAIAG FAatolm, A T Fxjoll AAZQl uigke] YATetE B 77t
BAY3A| GFerhal FAISHT116)

111) Ibid.,, paras. 115-174.
112) Ethyl Corporation v Canada, UNCITRAL/NAFTA, Award on Jurisdiction (24 June 1998).

113) Ibid.; Global Affairs Canada, “Cases filed against the Government of Canada: Ethyl Corporation v. Government
of Canada” (2017). <https://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/
disp-diff/ethyl.aspx?lang=eng>

114) Milsom P., Smith R., Baker P., Walls H., supra note 63, p. 10; 72]L} 7fUt}e] MMT A= 7Ruct &
AR 2 QLolA s AAlo] el olol2 A7]atgisl, B $u s urt Dol s ol £7)
oA Bl 2E k= &ol Qlof ISDS ¥ tts Al 22l T ﬁ‘” O= W] offths YIEE Qlth
Christian Tietje and Freya Baetens, “The impact of Investor-State-DisputeSettlement (ISDS) in the
Transatlantic Trade and Investment Partnership”, Minister for Foreign Trade and Development Cooperation,
Ministry of Foreign Affairs. The Netherlands (2014), para 76.
<https://www.eumonitor.eu/9353000/1/j4nvgs5kjg2 7kof_j9vvik7m1c3gyxp/vin8exgvufya/f=/blg378683.pdf>

115) Methanex v United States of America, UNCITRAL/NAFTA, Award (3 August 2005), Part IV-VL.
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7 EA| 2 Pac Rim Cayman LLC v. El Salvador A A% FWUTHAl 34 71H<1 Pac
Rimo] @autE=2o)A A &3 g4k /i 22 A ES wste] 42 o gl o]o I 4
AT =7 A% gk =7t A4 o R vHET ddntEEE o) &4

2 FFTHRAG g0l gt A3 A - A At 7]zt FARlA A=sTHE F
stA] okt ofol| tis TAB|FH= AFTQlo] SFFFRE L B AL AAEA 5
s FPR ATAE B 0AL FEA RARGE Hol T35, T}
s AHeHA Zelithe o2 A5 7148tk

PN

|

w3 4 BAlomel FHd Aoy EAA o Faflsa] 92 AR 2wl
= Z

rr

)
v:)
N
\1
N
fU

o|e} #=#3t ADP International and Vinci Airports v. Chile A= 2
21119 A E Aol ABE 2A4H A 2 AP A E st F 8

o1g70] FHHA, FHLYN BAR 9T FARE] £ T FAE

o}
%

A7
St Ok B A2 202610 39 FARAL TF dhel2 BAo] FAEUTHIY) ESE A =
Aoz 3k FAZ ojE oS gslelr] e FREc] HPAle 3t AF7|F F
0 10%S X270l Q&S & JYEZ 383l 2 S =Y E, HAAF #A4ko] 45

A AT % FE wope] AT FAREC] BARY NS T30 19D A JAE
FRsiga, Fele o5 o) BAE ANk

116) Chemtura v Canada, PCA Case No. 2008-01, Award (2 August 2010), paras. 123, 266.
117) Pac Rim Cayman LLC v. El Salvador, ICSID Case No. ARB/09/12, Award (14 October 2016), Part X.
118) Mitchell, supra note 39, p. 4; A3, 718, Q9] & 51), 212H.

119) ADP International and Vinci Airports v. Chile, ICSID Case Details, ICSID Case No. ARB/21/40.
<https://icsid.worldbank.org/cases/case-database/case-detail ?CaseNo=ARB/21/40>

120) Lisa Bohmer, US-Based Insurer puts Chile on Notice of a Treaty-Based Dispute, Investment Arbitration Reporter
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A, TR F24o AZAANOEE AET o] ALE 7ol FE3A &tk A
A2 oA T A Faro] A4S Cargill v. Mexico, Les Laboratoires Servier v. Poland,
Olympic Entertainment v. Ukraine, Tecmed v. Mexico A< AHKHH FABAGR= EAE
Z22)9] 24 AA| Kot BapEAG - v HA - B 2AY S5 AFES ARZ AR TE
O e & F Itk FFRY 5A5e Fsitets, X9 Ado] I 4k B
U 54 719l tig A8 HAF o2 HILE AW Cargill, Servier), 54 24 A
=g A% k= AWH-S4H FARA vEd 81s A kAU
TTRAG flslE Ao r SR R B -HTecmed)oll= A
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(14 May 2021) <https://www.iareporter.com/articles/us-based-insurer-puts-chile-on-notice-of-a-treaty-based-dispute/>;
ISDS Impacts, “Law Firms and Corporations Threaten to Sue States over Measures against COVID-19”
(January 2022) <https://isds-americalatina.org/isds-and-covid-19/>

121) Cosmo Sanderson, “Peru warned of potential ICSID claims over covid-19 measures” Global Arbitration Review
(9 April 2020) <https://globalarbitrationreview.com/article/peru-warned-of-potential-icsid-claims-over-covid-19-
measures>; Hellenic Lotteries v. Greece and HRADF, LCIA Case No. 215123, Award (12 September 2023);
Susannah Moody, “Greece sees off lottery company’s covid claim”, Global Arbitration Review (23
November 2023) <https://globalarbitrationreview.com/article/greece-sees-lottery-companys-covid-claim>; Lisa
Bohmer, “Changes to Mexico’s electricity regulation in light of pandemic prompt threats of investment
arbitration claims” IAReporter (18 May 2020) <https://www.iareporter.com/articles/changes-to-mexicos-electricity-
regulation-in-light-of-pandemic-prompt-threats-of-investment-arbitration-claims/>
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Ao 2 AAW-S 4= T} Philip Morris v. Uruguay, Apotex v. USA, Minnotte
& Lewis v. Poland AZ1NA ER1H niel o], 9 Al 7HA] 2348 537 45 A4
= olg A= Qlste] HFRAAl dAR BAF Edo] st o] & AP f
Adgke] FAZ g sto] HAF = e FAFsAT Yozt Chemtura v. Canada Mt

7o) AAksh= Biel 2o, 2A7F SE7E HehA 279k g4 FHd 7|2k 45 T
ABGTE =7F A7 R AEA dol et AT EF(deference) S F-olsh= HE

£ H3lth

AR, 83 FETE B709 AAF A=A, o= 3 AFR3dlA e savt ve
ATrEddAM e s4E FHs FHsHA dete A 7od 2871 U™ Achmea B.Y.
v. Slovakia A1 A ERAE = Biel 2o, A dd 2o ofste] & A7 v A=
tets, £2F 72 GA 849 A A4S F4¢] WAske A AU ARE 7]
e Hsfish= A=A FET 9% ¢ite s 0101 A o w2 R 2XE A
A-JAL ol = &l thgh et ofyel, FET 71<%, 53] FAAke] AT3t 7]
tf Hoo #7k AF 52 ok=® arfste]of gt

mlm FH

A, 2219 A FH 24 T 713 490 |Dsh= AR 9, AA Al o]
A7 53] E2al 3 JEE S8 S7/ME 0 A ofyste] & gAClA SHdE W
g EE57] ofHos AV itk ot kA AW E 718 1004 39 A A d&
HA A& vAREA v - A oA TAY] A 7S 79 4dME 2 F 8

ol A7 vEA e Aoz ddHy, &5 A BAH | A w2t B FAF

A, ISDS A= AA7F 3R A0l rlAle fA9S addx 52 Havt
Aot AA =z 9 FHlrtAl FF oA A E Philip Morris AFI 2 QIsf 2] 7oA &
v 27 Al o] AQEUATHI) =3 vhet o] AF AGAME FAE = FF
o2 A=A o2 ISDS7) A7|1EthE B40] A TS Ethyl Corporation v. Canada A7
Abel| e} o] Eb sAthe]] o] 27] Hof|, ISDS A|7] AA = Qlste] FRiE = 4 vl§, A

122) Ross MacKenzie, Annalise Mathers, Benjamin Hawkins, Jappe Eckhardt, Julia Smith, “The tobacco industry’s
challenges to standardised packaging: A comparative analysis of issue framing in public relations campaigns
in four countries”, Health Policy, Vol. 122(9) (2018), p. 14; see also Garde and Zrili¢, supra note 63, p.
668.
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24w gl de] B SUIE stolw 3R ¥Y A B9 == e
AR AAEHA e G102 8T 4 gtk o) B s

Y A FAY AA7E =7k} 5 ZH %Zl(polic space) & A o2 Aok 4
Aths HollA, FAEH £t A9} AEZ AN 58 AAZ t-go] s
& Zolu, ofol| tisjA= vaelA %HPD}

)
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o
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V, "‘VZE

X
A
r

o AEE 2 kel

QA AR Hg} o] Frhe] FFRA 2N BAYE
BAEF) FFL TIAT ISDS AZIZ olold 4 glrh. FABHR
T HOE o2 1 ARH LS AYHA Btk = FABY R FAAD A

9 WA J1EE Jolsant B HI5E TN T Saad o, §

oft
>

ISDSE 4l F42) A2 (stare decisis)°] EASHA Soml, U WAL B AT E
5 AN 240l B A9E EAVT BT lad hoo) FA FA x4 2
Qe s)4je] Aol QIgH7] WRol FUH W o] S Fyslof glrka 1715
otk Uo7} 1SDS BARE 4717ke] AT UheiRt W62 SRkshe, S7ke] Agle) @

ol

o

B A% 1A B FNA £ G ol £ gtk olsh L AR B4
T AR BA ARSI D gEua Ba 49e A QA o} A

2
nerow Again, o} AAle] WA, A EE H ololE FANE BAE 2
71 @ B3 AREarolt Hulw s A5
oAepo] AGE] Yo, FFRAT 2 WA A o

s T 7hsidol AT oM AL A5 vkt

)
e
ot
o
%
)

webd FERA A S/ A
Aol FAAG 2 FFRA 2ol hd P
Aozt Besl F7ke) FARRS HAH 02 FAshe 7

123) Mitchell, supra note 39, p. 9; Achmea B.V. v. Slovakia, supra note 105; Eco Oro v. Colombia, ICSID Case
No. ARB/16/41, Award (15 July 2024).
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2|5 1SDS 28 thellA Alejsh= wjAl 2 B oA 92dS Hadishs Wets 1eE

% gl

A FAEAANAE FAFATY FFRA 54 5o fAUE BAdsy] 8 A
(preamble) o]} FHZES F3l FAATE MAHSE HEsstAY WTO e 7
58t LRE o 9] (general exceptions)® THABIATE129 Tt A AES ERlehe 23
& 255k A E o I8, FET 9IS 74 275 vidsiAY ajA o] A7 &
o, AL wiAIsH= 7% 0] §lo] Tt FollA o] Woshe o] AAH R EFo

e

ol 3t wiE HolA HTole A, 2L, FEARIE T B2 ARIES H9] 7w
1| A (scope-based exclusions)’ ¥2]o] A&2E 1 Qlth126) 7]&0] W22 A
Arehs 71l i, W) 7 A9 2FS2 1SDS At 2 3dd
(admissibility) ol #3+ ZA 2 Rtk Gl B A ek 2ol F
TATHE Il FFEA BSE A3 AT oF-F Rt o, FAFEAEe E
o {A AAZA FAA BT 55 8kl Jlo] &F 1 3
o} o]H3 F=& Y] flal a5 AViEE
=Rt =59 AkEEE 2016\ /HAE FARA A Al 240 el e
oAugt FT= A7 4 $ITHNo claims may be brought under this Section in respect of a
tobacco control measure of a Party)’al TH83IATEIZD T+ T Yoprt oJekF FoA=
(Pharmaceutical Benefits Scheme), MITI A% 54| =(Medicare Benefits Scheme), #| 58 &
F 2] % (Therapeutic Goods Administration), 2 A} 7|& 7FA| @=(Office of the Gene
Technology Regulator)¥} HE ZX|= ISDS At A vlAE =5 F712 A5} TF.128)

O
3
ol
f
A
r

=
=
= IR 24 B9 WA RS Ae

124) of7c EU-Canada CETA (signed 30 October 2016, provisionally entered into force 21 September 2017) Att.
89014 = EX1oA| 0] Adst FAIUEHS T} o] WAISHYITE “the Parties reaffirm their right to
regulate within their territories to achieve legitimate policy objectives, such as the protection of public
health, safety, the environment or public morals, social or consumer protection or the promotion and pro-
tection of cultural diversity.”

125) Mitchell, supra note 39, pp. 5-8; 7JH, “ISDSZ Qlst AA|H Agt ¥H 2 Q AW} 7H=2o] T B
of et A, AP FAL(E S E), Al1472 (2020), 17-19H.

126) Mitchell, supra note 39, p. 11.

127) Ibid.; Agreement to Amend the Singapore-Australia FTA (signed 13 October 2016, entered into force 1
December 2017), Chapter 8(Investment), Art 22; &9] F 56) W& &%,
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T8 %8, o] 8 (performance requirements)Z %, 71=9st S 2&, AT A (right
to regulate) =&, 35 U3](Joint Committee) 3} Zo] 2o Ztel] A FLxZH o=
Hjx) = o] QU132 o] 3k e U= =9 BIT(2015), YEd#t= =4 BITQ018) SolH=

W= ok
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128) Mitchell, supra note 39, p. 12; Agreement to Amend the Singapore-Australia FTA, supra note 127.
129) Mitchell, supra note 39, pp. 12-13.

130) Indonesia-Korea CEPA (signed 18 December 2020, entered into force 1 January 2023), Art. 7.19. Annex
7-B, 3(b). Y= 21 2t} “Non-discriminatory regulatory actions by a Party that are designed and ap-
plied to protect legitimate public welfare objectives, such as public health, safety, the environment, and real
estate price stabilization do not constitute indirect expropriation.”

131) Freya Baetens, “Protecting Foreign Investment and Public Health Through Arbitral Balancing and Treaty Design”,
International and Comparative Law Quarterly, Vol. 71(1) (2022), pp. 158-159.

132) Norway Model BIT (Draft) (2015).
133) Mitchell, supra note 39, pp. 15-19; Baetens, supra note 131, p. 173.
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DRI g9k 2L ek kel F
B Aol dBEE FAT £
Al B3 el Z 7S wY S Yok WUk 5 leh) =9
=3 EoiE A, BN R V) B Y gy o= BA fA] e fEvet 7
o] se] HE FAARJ] FFE VA e =

B RIZFEARE 915
A71A FORAE AR A AT YAE BT 5 Sl AL BRS¢ QlEhe

VI. 2
%Xﬂ-rx}tﬁ AA A 5%7H B 3d AARS Ao FAA He ofF

H
= %ﬁ‘j‘ o= %ﬁﬁﬂ <= ‘ﬂL, Rl
T = el EAAE, O 544
Ao} olof& AR = dth= AHolA FA F=' 7Hs A2 WA E stk =3 ojof &
d¥ ISDS A= =7t A H%Q 2T A= e A, FAFAT A

.]

d3s Ao ZE G 4+ 9

=

134) Mitchell, supra note 39, pp. 15-19.
135) Baetens, supra note 131, pp. 172-173.
136) Mitchell, supra note 39, pp. 20-21; Baetens, supra note 131, p. 172.

106



Q
H
i}
—m
>
H|1
E
1o
H
d
lo
=l
p)
[l
rok
_\:__I
OH
o
HI
)
kA
>

o
=
-
)
ol
o
o
oft
oy
ok
rlr
r
1
N
N
It
b
)
I
=
ok
rlr
ur)
o
o
rlr
i
Y
i)
ol
:cl){:ﬂ'

X
A
HI
X
Lo
o
ofl

3 ARG E AR BT 5 Y How Ao ATHG 2
7] glalA, Frte) BERA B 2AE FO| BAL 98] FHE BRS H5h- 4 A
oA YAE FAH BT ARE veko g wzpEdolw M WAlo R AYEE

AR Bh WA A7)
A@RN A Z7ke] A

aL
o
sholata QIASHE AL dol, 29o] =g BIT 2¢F 53 2o

ol
f
B
o
b
ok
rok
ok
ol
o
-
tlo
4t

2]
TR 225 FARA H52 02 wgstal, AT B¢ o= ISDS A4 ol A
Aol ‘B F3 o F3& FAG AodA Yot F

o] o FEE WASIAL A&7Fsd BHH S A EA oA FARSE A H
st WO E Yoprtal es BAEth @A Fd=Al A 2 H 91 3] (UNCITRAL)
Working Group MM = =712] 7A@ e RA-S HIEof o] (cross-cutting issues) Z =2]
st lom B 9k 28-S HESHL ki) o= 5 ZAFAY AA elA 55

R
S AA Y= o) =23 WIS

o
A
s
fof
i
b
et
ot
=
X,
i
rok
K
m
Y
X
e
fot
r:]_‘
L
F4J

7113 ZHe] glot, ol *O@HHE}@OJ e e s
£ 59 259 4 oka Bk 53 FERde SN 2 s 9
oRA, 77} o8 BB skl FARAE Aok e YAHOR 4 7
S WAZ Brhslolok Gk mebd FF FAGHe) WA % Ao Yol FER
B FAAG DAL WHH WIFoA, ko) Y 484 e HAHoT na
a2 WRs) Ulek @ Aoltk

of
o 1o

HU
f
rlr

137) United Nations Commission on International Trade Law (UNCITRAL), Working Group III, “Possible reform
of Investor-State dispute settlement (ISDS) - Draft provisions on procedural and cross-cutting issues”,
A/CN.9/WG.III/WP.253 (2025), Draft Provision 19.
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AnEa
1.2y 23
1, =2
AW, ISDSE AT FAA AT B 22 AP 4] S BEe] BE AT,

TAHEATE SHAHEE), #1475 (2020).

gkl “A| Ex Ao ik whARg Ag A 23 =% AE?, FAAAN
AT, A22d AT (2024).

A E, “TAFAERANMY A2 71 FAAS: FAFAEA A=7F -8
Aol HA= FIFES FALER, PAHAT, A67E (2022).

FAF, 108y, “FAFRFEANA COVID-199] WE FFRAZX ] AFAo| B
AT, FIAFTATE A99H (2023).
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2
to
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o
b
2
1=

AEA, TSAFARA Y] delz=gd A+ AdRHe] dFe A
(HAFERel =8, A=tieh, 2018).

3. 7|} Xt=

a2 AR gl FAP =XA|F ISD &% ] A, AT, 2019. 6. 4.

2

available at https://www.yna.co.kr/view/AKR20190604 110400056

IAY, “AFIYUHY AL FH7F HA AW 5A = ISD’ 4F7, YIN, 2020. 10. 20.
available at https:/fwww.ytn.co.kr/_ln/0115_202010202226333473
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International Institute for Sustainable Development, 2001.
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[Abstract]

Public Health Measures and State Police Powers in
Investor-State Dispute Settlement

Youngok Kim

The police power of the State has emerged as a critical issue in international investment law.
While international investment agreements (IIAs) have traditionally focused on the protection of
foreign investment, various regulatory measures undertaken by States for public purposes increasingly
affect foreign investors’ interests, intensifying the tension between the two. This tension is
particularly pronounced in public health, where States regulate across areas such as medical
services, disease prevention, food safety, and environmental health. During the COVID-19 pandemic,
concerns also arose that such measures could trigger investor-State dispute settlement (ISDS)

claims.

Against this background, this article analyzes the legal standards governing a State’s public
health-related police power in the ISDS context and explores ways to balance effective public
health policy with foreign investment protection. It first examines the doctrine on the State’s police
power and the international legal norms of public health under human rights treaties, WHO and
WTO instruments, and UN resolutions. It then analyzes ISDS cases in four categories: (i) measures
restricting goods, services, or activities directly harmful to human health; (ii) healthcare-related
measures; (iii) environmental protection measures; and (iv) measures indirectly affecting industries
unrelated to healthcare. Finally, it examines treaty design approaches to more securely safeguard

States’ police power over public health.

The analysis confirms that ISDS tribunals apply a multi-layered framework — considering
indirect expropriation, fair and equitable treatment, and the police powers doctrine — rather than
a single standard. The purpose, non-discrimination, proportionality, and scientific and international
grounding of a measure serve as key factors in assessing its legitimacy. While tension between

public health protection and investor protection is structurally inevitable, the two are not mutually
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exclusive and can be reconciled through doctrinal refinement and institutional design. Future
investment treaty drafting and interpretation should therefore explicitly reflect protections for

public health-related police power, substantively ensuring States’ policy autonomy.

keywords: = A FAHEA(ISDS), = A FAFH (International Investment Law), T8 $HPolice
Powers, Regulatory powers, Right to regulate), &5 E.71(Public Health), 71415
(Regulatory Chill)
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