= I\
20261 A2% (T4 A168+3%)

& =H

1. EU Al Act7} WTO TBT 49 o]do] A|7|sl= & =3 2A:
Z:]’@»/Ké 3517]- ﬁ]ﬂ-ﬂ% %‘/]\jlgi .......................................................... 9L/ 5

2. ¥ EO14257 <189 IEEPAS] &4 9 3l

EAHO)| O] AT FAZ UHFFEO] e 2lalx /| 36
3. FAFAZANA] F74] FATGDT FFHARA o a2/ 75
4, XA

5. 9= TAHE AR HAAZA B3 AT

- A EAEA B e HY S A RS FAO0F e & A /159
@ olesSE
1. A|83%

6012 ................................................................. Al 73 /205






=
e

El.

. EU Al Act7} WTO TBT 82| 0f0fl M7IsHs 8% =Mz} 4:
oty Byt S SHoz oY=/ 5
. & EO14257 218 |EEPAS| ZHd 3! 2tol:
SHHO A3 AN Yyxo) 2nixi / 36
SRERYUAL] 37t FRFEH BEHAZA aYys/ 75
MM Al HEAD OIFTE BY BY
53 PSA'E 9I5 M2 28 AE} Tl /120
AT FHLY SUTY HARZO| B A7
- SUERSHEH ofet e BS HEE BUOR - 284!/ 150






=tk

EU Al ActZ} WTO TBT g4<] o3y
A7lsk= WA =43 IHA:
Ry W e FHow

*

AQEAR AR I o &

i

AT 12026, 2. 22, *AIANA] 2026, 4. 22, <A 1 2026. 5. 6.

(= &b
[ M2 2. Al Act®] A3 7t Azt
II. TBT ©de| Maty E7idy IV. EU Al Act ®3HM 7=} TBT A9l
1. Bj=pE o7 ogtol| o|xl= HE Ak
2. E8% TR A V. @z
HZA olH
éx}’ﬂ e 25
I AI Acto] MetM w7} Mk}
L AL Act®] 28 H9 B F8 Y&

TATAATHE A-FA S5 (Artificial Intelligence, Al) 7]& % I#
£ OIS =l Amsly ot 20249 8€ 19 WEH FHIATEU)Y Artificial
Intelligenc Act(®]3}, Al Act)= L& Al Al2Hlo g o] 52 A4
g AA Hze T2 AL Aotk 28y, 739 dE- ARl 799 A4
BAsta, 53 EAS e Al UiE A= 73 %

< FAAZ AR FEA 'WTO F-<oll thdk 71e3 o 3 A% (Agreement on Technical
Barriers to Trade)) (©13}, TBT @4)< olda} FHste] ZEAQ oS A7k
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B A7 TBT A9 1A% 2943 7 7ol Al Acte] A3 371 Aol &
& e AAE AFAN & el HITHI WIO 11 Alelole o3d3] 33t
&

%_
A7} EAdTE AL W8laL, TBT §A< BT WIoW AlAe] szt g

FH
=
=
KeN
=

B =59 72e v 2 283 3"l A= 242 TBT ¥4 EU Al Act®] 234
H7} FA) thell AR 4Ho A= EU Al Act AT H7F 74 Al A/ 2=El9] 7143

S4o) TBT @4 A4 H7h PEol A7ISHs WA el thal ok sEoAE
obl =018 7122 TBT @49 A4 BrhEel ARE E7sha, 2 wredh

II. TBT A< A H7d

TBT ¥AL 7]& 7+ (technical regulations), E<F(standard), 18|31 A3 H7PE=}
(conformity assessment procedure)ell &-&HTh 7|7 AF &4 v 19 HHE
378 B AL O AREE 80, 715, ¥4, BA] Be pEY 9 1S gAY o

A

FH, 1 257} 9FA BAE gty v, ¥22 JAY 7

w1,

HN

1) World Trade Organization. (1994). Agreement on technical barriers to trade. paragraph 1 of Annex 1. &2i5}oq,
WTO *AA7]|7+= European Communities- Measures Affecting Asbestos and Asbestos-Containing Products
(WI/DS/ABR, 2001, paras 6571014 ZA|7} i) AlE 7Fs3t AHZo] A85]w, (i) AHEe] E4S sty
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K EU Al Act7t WTO TBT =&2| ool M7|sh= A =&at oA Matd 87t 72 &

2, Aol T WMEA ASS o) ATl WA FH D AL P F 7,
A, 58S AFHE, 257} IRA0lA e BAE DR A B BAE o
£ 7

WTO TBT @4 Al5x9} A6z TBT @A A H7Pdate] a4 zgo|t) A5

=
o 4 =
51.1%). =3 A3 4= (adequate confidence)E FH 3t B A3 +F o] 3oz A
dAsHA A&t 2HAF 79 FHE 2UA FEF & oF(A5122)%,
of AEA, 71E AR HEEdnD), Free d9A, FEA gE 3 A4 2E
THgstaL it} olo] A6zt BE =] A WrF At vl
=9 A dEHHE 553 59 A ES(assurance of conformity)< A|3-SHh
A FAD A I AAE FEEES st T iR AT HlES A st
o7 ST Al FEABEGMRA) A2e BHFoEH 7]
= 4y gatel 5o d23E =rsta Qlth ofefolA e o] TolAE A Bt A
=

U3} 83} BAR A4 29 Asze] T2 Ulgol i) AnnsE A

TBT ¥4 A5.1.1%= vl 73 A3l A (in a comparable situation) WTO 3] =0]
A E Dot 5T FE(like products)l] 3l A F7PAE] gk 2o Q1o
A= AgE T U2 Sda AF v BelskA ¢ s AlFslor gtk H3
= O] -$-(Most-favoured Nation, MFN)2} Ul=3 71 t]-$-(National Treatment, NT) 2|75 7743}

A ok

(iii) &57F A== 742, TBT A9 7|70 sigscty 2ttt World Trade Organization. (2001).
European Communities — Measures affecting asbestos and asbestos-containing products (Appellate Body
Report, WT/DS135/AB/R) Rl %.

2) World Trade Organization. (1994). Agreement on technical barriers to trade. paragraph 2 of Annex 1.
3) World Trade Organization. (1994). Agreement on technical barriers to trade. paragraph 3 of Annex 1.
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alth= “A 43 Fl(adequate confidence)”= F-3h= o] 23 7
A QA5 4854 otk drha 74
of” /Nd-S vlEAde A-HAA FASStaL ST

Rl

o] 7|4 23k AF](adequate confidence)’= AP H 7} FHANA vl el 7]1+=H

o] At} 71&FAo] VIR, 71 #d WA, A7t-FAE] Y1} BT

T T O AT BA3S AR o R ek A g, A HrpEAte] 24

o} Aoty &, 7t de 2, A9 Brbdake] BAL Aol s Zlet
P

golut & Agsivh= Aol thsl FU=roll SE7 AHE AFsh= vl ko

J

4) QM TBT ¥4 A5.112& “Hl 7%@ oAl wARE 925 sk ok AolA Zledl
23 TBT 9 AR GATT Ali% 3 A3As} TREC, WIO 447175 “ola 7bsa 43 ojne
AHQPE 2 (case-by-case basis) LEPH(HOF stod, 2 grte AR ARdolA AR bl iRt B2
Folste 220 = UAle 245 Al F=0] siF Al 7Ie 48 &4 45E Ag 4+ 2
= 52 (ability to make a positive assurance of conformity)of] E’d-& G of ?_HZ}J_ OH’\J?_]' v} Qlch
Appellate Body Report, Russia — Measures Affecting the Importation of Railway Equipment and Parts Thereof,
WTO Doc. WT/DS499/AB/R (adopted Mar. 5, 2020), para 5.128 &%

5) World Trade Organization. (2014). Reports of the Panel: European Communities — Measures Prohibiting the Importation
and Marketing of Seal Products (WT/DS400/R & WT/DS401/R), para 7.512.

6) World Trade Organization. (2020). Russia — Measures affecting the import of railway equipment and parts thereof
(WT/DS483/AB/R), para 5.185.
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7) World Trade Organization. (2018). Russia — Measures affecting the import of railway equipment and parts thereof
(WT/DS483/R) para. 7.421.
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() AR BH 5L YR A5 o5

As.6zo] MEHA, B ZAXH T= Ut E2AEA] LAY, AHE Azl 71E
8ol 123 AR -daet dAeHA] o, s AP g E 3= Foo Sk
%(significant effect on trade)= V| 4= U= 499 3|2 AQte ARG 7IEAE
A3t %7] HAl(early appropriate stage)oll 333t WTO AHF-=rol] FH3] ok gt} &3k
B Al AAe] B4, 90 G214 olf, Ag i 4F 58 WAk Bk

OHH Y OR _lZi

ohed Asoxt T AT 9Ho] Yt A, TAAYRY YA RS LT
of AL AR A e EE ARS AFHER T T kA, 2
4, $ANE EE F7lkno BAT 117 Aol BASAL BAT ST Y= A

o Q% AAE AT 5 Tk

Asszs ARE LE APYBAAAE 253 FRAAL G2 Y5 oS 1w
Y A 27V ol AFH FUAS
Asoze As7xe) A5 4B A, A3 97e) FEeh R Aolol] Felzl

7]7H(reasonable interval) S FEE AL ol= FEAF AMEE DAt A5 4+ U

N7Fe BAE7] <3 Aot 10

rr

8) WTO TBT el 1 Aoz Al5.6x0 “fo tigh F-ast "2 B7Ish7] $ist o329 Al 7HA]
7185 AXSHETE (D) G424 ZRAAM £ 7HA] B 5874 ) vl 24 48 AR ) oY
He= &4 I ozl o] 72 2012 TBT Y Y3] 2A L2 oA £ E (precautionary notification)S 7}
gste], 89 "yt A FRol= g0l WIoo] SR Z1g sty Qlth. World Trade
Organization. (1995, October 4). Minutes of the meeting held on 10 July 1995 (G/TBT/M/2), para 5; World
Trade Organization. (1995, June 21). First triennial review of the operation and implementation of the
Agreement on Technical Barriers to Trade (G/TBT/W/2/Rev.1) ZF%. TBT @A o] Th2 WTO S H8} T3
A= Ko, Y. L., & Park, T. J. Enhancing Korea’s Implementation of WTO TBT Notification Obligations: An
Evaluation of Current Practices and Proposed Institutional Improvements. In International Economic Law in a
Developed Korea (pp. 95-107). Routledge &%

9) TBT @A A|5.7%.

10) 200141 5} ZHR 2]l 7|2l Bet TBT @7 A2z T2l 717 Hreasonable intervaly"o] 3!
2442 29ob] o HlaNAe 398 Aelstn, ohY o1y oolsts Aoe olsfactn Ay
o itk AlS9ES AR AR 2B of i, AARAYHINE MY BrbEate] Baet Ba At
ololl 1 o]42] Felx A0S £ES PR A9/ A ge A 2o 1), AT i

“FeiA VI e 2l 678E ol 7Ibe Qujste Aoz shdd 4 Qo =5t Z4tgele] Ao tish
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A5.625E A5927HA 9] AL AP BE-AHR A3-Af
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M. AEU Al Acte] 534 37143}

1. AT Acte] B¢ W9 2 F8 U

(1) Mg #4

EU Al Act= AAl H29] Q13250 tiat Z2A 74 HE oz 2004 8¢ 19
W EslgThD £ He EU ol 9)X]3 Al A28 Z3AF @ v EA= B2 EU AR
Al AzEolt Hg AT RES 2480 Aul2ahs 1] BU ARAOIAIE Aggks
Aol A 9912 §9& zheth

DEA AgHY AT 23 Al R

Al Acte AFA5 AlZ=El(AI System)¥} H-8 Al = 2(General-Purpose Al Model, GPAI)
< 1 54 e HZE st ok F oA LEh= Al Al=glol gt “rhofst 7] A4E

[e)
A& 7 FgstEs AAIE 714l 719F Al2~El(machine-based system)S.Z, HJE o]3

Z

h s Lo
W2, 24 EE O AAAN 2L ANE AHSE PP FES Bed EE s
Sl FEFE HE F e A2ES T S, 18 Al 2ol 7 ThFdk A4S

A= World Trade Organization. (2001). Implementation-related issues and concerns: Decision of 14 November
2001 (WT/MIN(01)/17), para 5.2 %,

11) Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down
harmonised rules on artificial intelligence (Artificial Intelligence Act). (2024). Official Journal of the European
Union, L series, Article 2(1)(c).

12) Sekine, T. (2024). EU’s Al regulation and international economic law: The Complex impact of the EU AI Act
on global economic governance.

13) Al Act ABZRA|1E2 t}23}F o] 145k QIth “Al system’ means a machine-based system that is designed
to operate with varying levels of autonomy and that may exhibit adaptiveness after deployment, and that, for
explicit or implicit objectives, infers, from the input it receives, how to generate outputs such as predictions,
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K EU Al Act7t WTO TBT =&2| ool M7|sh= A =Hat oA Hetd 7t S SHe2

AT S Qe 4R PEAL Holt Al REZ, YR HolH A5, o) Az
9ol B3 7Fse Al BRS BATHY nebA, Aol BalEe T te AHow
2412 Sk She A2BE Al Acd] AE Yl APA etk

Al Acte OGS ZAA A9AE & SR T3 o7|d= Al A2=H B
GPAI2] 4 g3 AKprovider)!16)  Hl|3ZZKdeployer)!? 4 3-20 T2l < (Autorised Representaitve)!8)
A OSx}(importer)w) 5 A A(Distributor)20) & A| 3 A 2 AHproduct manufactuerer)2!)

o] EFHTE o= Al ZHAAE Aol AA H3e WSS v Qo] Wad BE 7

ol

content, recommendations, or decisions that can influence physical or virtual environments”

14) Al Act A3EA|633 2 th-at o] A5kl Qlct. “general-purpose Al model” means an Al model, including
where such an Al model is trained with a large amount of data using self-supervision at scale, that displays
significant generality and is capable of competently performing a wide range of distinct tasks regardless of
the way the model is placed on the market and that can be integrated into a variety of downstream systems
or applications, except Al models that are used for research, development or prototyping activities before they
are placed on the market. EU AI Acto]|A] Al A|ARITF & AT B2 A EQIX], &4 L4 Q AQ1X] o
B2 PHECD & 4 ook 5, Al AATE At eTlolAU) § F7HHe THesst AgEol
57 22 oa) 54 AR 715E 943 AES Tojol, WE Al 9L Open AI9| GPT5 B} 2
o) 1 ARl ALgA} A ALS 7F5e AEol ol AEel SRl Tl A5 4 e st Al
Y2 Ul 5 #8471 F71E]ojoF Al A|AEI0] EITt AL Act, M-F(Recital) 978 X

15) AT Act, A= A1

16) 7] “FGAE “Al AR =BG AL 222 A ZidstAU, oS 7iEstA stof Atrlel AT
Ee JRES A f2 Ee FEE A0 EAl(place on the market)SHAM, S AL A|ARLS AfH] A
o] EU(put into service)sh= AFAQ! Ei= W, FE7IW, ThY7|T Ei 7t BAPS ojujgith. Al Ac,
RBEA3Y AL,

17) o714 “ej A= 7R A A s ol 1
3t stofl AT A|ARLS ARG She AFAQ] B
RB3ZEA4Y 2.

?:

A Agele 498 A2, A9 3
o, o712 E 7)e BAIE ojujiic Al Ac

rl
=
ol
o

18) o714 “BALAE AL ALY B 9§ A1 290] FIat2 ] AL Accl et B olnef AR}
2 RIS chlstol ojasta 2hste S sk ol ser, SAY

AH 2] (written mandate)S BFil
(Union) Uﬂoﬂ AAfIAY AHE AFAY B WS ojujsict
19) o714 £ APAHE “A3=(third country)o]] 2
&2 A (Union) AlF] EAl5HE, A Uld
AB3EA6T A
20) o714 R-FDAR= “AllE5AKprovider)Lt 4~ WA importer)7} oFd F3F UlQ] AFAQl E= HUOZA,
Al A|ARLS SRAAT AFo|A] 5F(make available)sh= AP"E 2|njsict,
21) KI% R ZURF= AT Act Annex I0] UG AR 2 H 2 (New Legislative Framework)ol|A] &1 2]5}1 Q)
L AEQARE ofojalch. Al Act HE A873.

U g0t BAE AL AR
H9I"g Julgick. Al Act
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H B0 g /g AMEE Al Al 38k o

T N SETE 5HOE e Al A2E B BE23) A EA A A7, AR T )

13 %%,24) T3] AQAH o1 HIAFA SEe] M4 Al Al2EE ARE-ShE AFAQ]

= IA7177F BU B 3d=3te] s ¢

< AHBshE 492 a8a, Aol AY

=AE Al B e BHA 7] tiidel sidelA] v FEQ LT AL A|2=H9
3l Al Act7} 2 %ﬂzl =Th20

(2) 2187|192 (Risk-based approach)

EU Al Act= Al A28 B HE Al BES 3T 7]zo] oS + e 9189 ol o
g} 73ty 913 A= vlEshs FAIE A-83ske 913871 AW (risk-based approach)

< Austn 9o,

S, 71240l =& E7F53E 9 (unacceptable risk)= oF7|3H= Al Al2ElS EU A%
ol EA] 2 ARgo] Am FAETh EU Al Act A5% A3 ZA == AL #3S 4

AstaL et A7lole 2 ZA A A ZIRolv 7WHA 2242 T3 SAbEES st
= B9« A", Holl, AAAA HFAE ol&ate] FE5S st FoiZE HE of
718k W9 a MR ALSIA AE e AAH BEAS Wb ERFske] AFA 3 (social
scoring) & F-of8tal, o] Fof EEgt theut APES Zste A9 4 7H/IY S0y
ZE29dT ARTS ZAR ¥ 7FeA S dSshe A9 23T £=8 4 JIEUl]

U CCTV Fe] FAE 4 232 P(scraping)= 53 QHA 14 dlolg o]~ F+5 4 &
% =

§ 9 W 1Bl 2 4 A2E A < NP AREQIF, AN A3 HE 5
E57] A3 A A4 BF Az 28 S 2ol By A% 34 5 94

22) Al Act, A2xA|33.
23) Al Act, A2xA|63.
24) Al Act, A2%A|83
25) Al Act, A2xA|43.
26) Al Act, AREA|123
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o) AHE AT Y ZH FFPE ) AL UF A A4 AzEe AgE

SAE = Al #3o] EgHT)h

o Qzke] A7, ok E 7B S alE 2T 5 Y AL ASH
91 high-risk) Al A2H0E EFRETE) Wk, A%} o] zke] AL HEA§3
T e AASA 2T AFsAol glo] 7%
(imited risk) & OF715H= AT A|2<8ol) thal e ALgx7} ATk @@&%@}1 AL 2l
27} Al o8] ARFNS L AT 4 Y= s £y
Ael} gkdel WA= o] wmlG Hk 91
-

A2l 3% TF¥(codes of conduct) =HFo] FILHT}29)

< 1> EU Al Act?| #I& 270 IE 54 H A
948wz £4 3 ofA| 7o 74

FRIOIAE 7|8 ARSI, FlotEe BR3P, AlS/Al
B R0 Sofl Zofste Al AlAH

EUAIE &A| 22 MEA FS 24

—

= = ; = o ALEXII7 Al A|ARITIO| ASE
MBIE o3 |SROILt NS ot Zo SEY ReptE A Al (5 0 T ST
S H\EE —‘|T—|—E o7H

HASIE | AWM TEZo| ABIE SIgo] Aol gis S8 TR | R B 7 F4 AT

E7|: EU Al ACtE HIEfO2 RX} XA

of 7hetl A W} Ao DR WL 1F Al A2t Al Actt

A AL A 2EE FA “AlF B 29 AL A 2873 “5 Y (stand-alone) 19 A

sHPoR TR

AE FA 199F Al Al=HL S Al 28o] AFe] ok 4 2 Ax(safety components)
Z AREAY 2 AAZE AlFela, SAol Amex 1ol 7" BU 234 (EU harmo-
nization legislation)®l] W} &&= |32} A+ ¥ 7Hthird-party conformity assessment)
7b 87 EE A5 n9th0 Amex I THA T HFE FRECH

27) Al Act, Section 2.

28) Al Act, AI50%.

29) Al Act, Al4%.

30) AI Act, Article 6. Annex 10] U2 ZePHo|A AEJA7E 28t #ES A &ste 3¢ AR AL/ ¥
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AA, Annex I Section Ax EU 4l A Al(New Legislative Framework, NLF)ol| 7|93t &
Es A 3D o] AlFol X3 Al Al2Elols 71E AFE A AAAA ] Al
Act A|37% A2A BAE B a7 ARYe] FRE AA 2832

=4, Annex I Section B= W7t &5, 252k, AH 5 NLF 9]9] b 774 AA 7} 48
He AFS T ol AFS Al Act®] AHAQ] 28 thellA = AL H AT, dd
FE 230l N E ] G Al Al=Fol thet a7 Aol s W e A3 3
7b AApel FREE WA oE A Aee deT)

g S99 9 AL AZES NLFe] 8 A 482 w2 SO RAL Annex T
QAR FopolA AgHo] Qzke] A7, A EE F|EAe] Frh 91

KR

=
AL A9 ju @ Amex TS AR, S8 ek @% 2 AYE, 1§ 3
%

S B, By -0 s Ao, WY, ol 8 w4, AP B 15
Aak 5 8l 99E A Atk vl ZE Amex T #E Al 7} A5H 0 199
Al A2Elo 2 FREE L opdnh Al daky 75 sdstAY, olv] ¢
AT L5 @ﬂ% WdsiAY, Ak A7ke] A& §lo] 719 <1kt W= tiAlskA
U FFE A B BA AR E s BASAY, Annex 9] 28 Ao}

F

A% FHl JF-E TR B, Ao i Z29d S Sk

A=, AA9E Al A2Eos BREA &e 5 AThM

§& i
o[
4
U
N
tlo

Al A2=Elo] 1198 Al A2Elo] sdsls A9, g A2ES AT Act AIBZYE A|15%

1j_4..

717t SAIEY, o]2{gh ol Annex Io] UEE Al A|ARIO R, 7] @A 08 AI3AF A B7P7F @
T 420l= 1Y Al A|280] st} Voigt, P., & Hullen, N. (2024). The EU Al Act: Answers to
frequently asked questions. Springer Nature, p.48 =%,
31) ol2f3t F-50l= 4 7]AIF2006/42/EC), + L7H2009/48/EC), +57371(2014/33/EV), « = 9|3 AL 2]
(ATEX, 2014/34/EU), » A1 Z}H](2014/53/EU), » 4 ”H](2014/68/EU) a A|o]2¢0](2016/424) 4 7]
H o AH](2016/425), 4 7FA HA 7]5L(2016/426), 2] 57]7](2017/745) & & M|QXIT 0] 2717](2017/746)7t
LEC
ol2igt QA= 4 Y W AA” 415 (F9%) sdlolH &4 A HlolE AWdA BAF (H10X
NE2N AP (FILE) +718 B D 47 5] 5 OMIES 7|SHOR AIS JSF £ 9)
(logging) 715 23} (Al12%) « ¥l ZLXK(deployer)ol] Thet F5/d El BE AlE F13%) 4 7t
S B (ME) «AER YEHg, A0 % Aolsl BoH #he (R15%)7h e,

33) Voigt, P., & Hullen, N., supra note 30, pp 48-54 %,
34) Al Act, M|6xA)35}.
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AR AR B 8TAGE FZ3ok 3, olo] e AFYB7F 9T AgATk
Z, 199 oo BHe T AAH FA FAY st HA

£ 3

191G Al Axde] BoEE Fo aTAGE Bt g
AR, 9P Be) A2 FHAR). FeAE Al AzEle] 2 FHF70) 2H A9S
484 97)5ka, $esks AAE vhisop Btk

=4, dojg 2 2 HoJg AHVAAN0R). Y EHo ALLEE= HolEAEH,
A%, HIAE HoJE)7} A28 HZ o Zgstal, tEAX

olf AW 5l W Ay 7|Ee vhdsfof gt

AT AN S AFEE 1

oL

A, 1EBAY ARAND). A3E BAE 98 Axde] 3L 25T YFHE

AR Z1ERAE A 24 Aol ZAstaL Hal BElE Aok

dAl, 718 2BARZF). A2Ee 9 F

(logging® + U= 71€3 71%5S 25 4

N

| B9 MBI oIES AFOE /1%

< BAsjoF gt

b}
oZ:

A, TR 2 FE AFABR). 27} AzEle] 98 sXsta F43 AL

& F AEE Fw38 FHsHA A H o of ahn, W AE- 2™ A (instructions for use)E

o} A1, oleM A P54 BAAUD). A2E ALE 717 Bk Adele] EnHoE
A=Y 5 QRS AAFolok 51, o2 A% AU ABHo| 2 TTE L3ksof Aet,

QFA, R, A0 D Aol RHAIST). AT GmE Bao) Rgshe A

 Se] A, LRl e AIA, Teln A% FA T Aol Hek FES 2
Folof g}
olsh o] ABERE AISETAS] LTAGFE Bt F47 ohel, 1913

Aol
Al A 2-E1 8] A A & Aol 24 723 AN 7 Ed R E SR 93
AAA A4 &S FAST} Al Actoll Wt Annex I Section A, Section B, 18] 31 Annex III
o sFste LAY Al A= 8 FAENS S5 o 57} 7oA EAsE A

5]
AzEe] 583 B WAl weh thath Al At A3 A s 197 Al AZE
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Annex 1 Section A°l 3 @3al= A|F2| Hd FAH LA AY AFE AAQ] Al Al 2Hlo|a1,
g AF AxgAe] olFolv AEE A SAHEE A, AF AZAHproduct
manufacturer)7} Al Act’32] 3FAHproviden) 2 7FHFEo] Al16%0] wE o] F o]s)o] 5
A8 Halr}35) oo whel A 2AAE 72 AEo| A Hrldate] @ FAE T Al
Act®] QT7AME ] OIst F45 FEH o2 YF3lok §t}36) HHH) Annex I, Section Bo
gsh= AFY A 24 Fobd WP et ASS AHsHE AxgAt 24 HEe &
T} 255 45T Y-S FEeit) 3, Amex 9] 5HE 1 F Al Al2=He] 7
T Al A 2ES TPEsEAY et 5 sto] A9 o] Folut AEE Al SAISHAY

MU 25 JiAsE AR, Wel, 38 B, 713 50] Al Act All6=0) WE 2% &5

AP7IA Zoll 7123 EU AT 9 182 4% Tletrdl v &
Aok A AFE vkl o] TBT A Amnex 12 7|& 78S 1 471 9740 AF
54 e ¥4 34 2 AN e Aske 242 Adsta e, A9 #y Al=E
7=, HolE F4 B HolH AMds B, Ve A ofF S5 trAskaLl Sl EU
AT Act= ©]2i’t TBT @882 “7latA el oo Fiettial & < Ao mehA
EU7} o]2f’t 849 S5 o558 B7slr] fal Ahdste A3A B7F Ak TBT §4
A5zl M Aox7HA HAE S ETeloF dh

Al ActollAl 1913 AT A" e AlF G383 23} 59 A8 o Fo wat Y
A w2 A H7F dxel A57]Fnotified body)©] MUsH= A3A Q15 A
Ag 57t AR A

35) Al Act, AI252A)3%.

36) Al Act, Al43x2A|3%

37) EUR Al ActE 7]&7doll sigetttal Bot TBT 7 A2.9.2%0] whet WTOof| 525k vf lt}. s
A=, World Trade Organization. (2021, November 25). Notification: European Union - Proposal for a
Regulation of the European Parliament and of the Council laying down harmonised rules on artificial in-
telligence (Artificial Intelligence Act) (G/TBT/N/EU/850) Rt&. 2t =9]o]] TfsjA]= Soprana, M. (2024).
Compatibility of emerging Al regulation with GATS and TBT: the EU Artificial Intelligence Act. Journal of
International Economic Law, 27(4), 706-722 &%,
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4, AFol NLFO AlF b Q15 thdd] Annex 10 thdste AlF<Q 7--olle 71&

of AFE b A B7F AL AHEHlT®) o]2RE ol f= GA AFRE Hioh 2ol

Act7} B2 © 2 EUS] NLFol| 7|9kt A& bd A1) A4S 7HA7] wfiEo|th39) &7
2, AlFo] Amnex IIoll YEE ko] Al A28l sjgshs A-5-oll= AlFe] A 4

(biomatrics) Al ZFlel| sjsh= 7ol whel dapr) Dby, AlFo] A A4 AlzFol

3

Gt Afols Z3EFE T FF A (Common Specification) S $H43] A8 =4

of ol whe} BehdstA A 83 A4 e vA87 A-5ols Amnex VIO ©E 37

|
o

4 W7k AL A8H, 2HEE EE E S 903 488 Aol FRA

o] Adfol we} Annex VIC] Ul %
A2 ETH0) A Fo] Annex M HofF Z AYA| ¢12] A2Hlo] opd A= 7]BAHO
Amnex VIS Wi A 27} Ak

OHﬂ

<E 2> EU Al Act Mgt ™71E X}

[ START: 21213 Al A|A® (High-Risk Al System) A/2 }

220 | (Annex () $i1g 22 11l (Annex 1ll) 3¢

Azl Q1AL A ARIQITE? NO
(Annex IlI, 18 18, 12, Qlma}
EI[RIH'A B

YH UM MY S L VES

A 4
JIEHE YE W s

S X YTt Y
(71 HIE LIt + A1 R2)

7|E HEo|
Hi3xH Gt charelzl?

YES

H|3X} &gtd Tt
(Notified Body)

=3} BF(Harmonised
Standards)g 2H3|
Hgas=s|r

YES | &0 HE

Lis Sx|
(Internal Control)

r's
-~
S
o
==
T
ojm <
g2
S

Ex: EU Al ActE BIE2Z MAL 74,

A A3 EE Amex VIS A3A HHA B A}

o=

Annex VIO wh& WHF FA 7]k 294 97F daje= 17182 A slol 3547t

38) Al Act, RJ43%A]35F.
39) Voigt, P., & Hullen, N., supra note 30, pp. 1-3 R%E.
40) AI Act, Al43%A|13,
41) AI Act, Al43ZA23E
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k)
T
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2] A 2~El(Quality Management System, QMS)
< % G- AZdF gk Sl A2"E A F5 W A L A A glolE
e, 919w Az 2 AR AR RUEE A Fo] E3E ook 3tk A, Tu A
7| HESEA s Al Al 2~Hlo] |37 )27 (Chapter 111,
%ﬁ“—ﬁ%ﬂ BrFE AA, e Al Al2=H 9
Z1EEA ol 718 W&ol FAsk=A AT
A& FFA= EU A A A AA(EU Declaration of

Annex VIO W A3 A3 BrF A= FAAYA 2" AAL TeEA HE Y
A A BUEFelRE F8 At Jlois R Bl dAkeh fARshY, T A9
Tafol] glof A& zpolxio] EAYT. & At W= AF FHEAE BU 3= HFol
ntet AHH 3 EU 3=l olsf A" AS7]Hnotified body)oll F2H2 A 2F gl 7]
& A9 W7FE AAsta 1571l ol TRt AP W7t ARG FAAEA
2=glo] W7do] A7 73% FTHEAE SV 015 TR0 84, AFV B AH7}

of T4, A5 3 A delelel tidk S AT A

)

ZJ(Union technical documentation assessment certificate)sS rgotal, F43 FAHA =
olo] gk FAIg o] F-E FTFANA FERITEA) T3 A ZUEFH
© US71H0] Al A2He] AA|, APE, Algo] o] FoiA| = Hdel A

L
1=
Fal, 157182 A7) AAHaudits) S S8 FHABTANZR S 77 RS FUstaL, A

ol

42) AT Act, AB1E.

43) Annex VII, 3.4},
44) Annex VII, X4.3-4.4%.
45) Annex VII, F4.63}.
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IV. EU Al Act 534 %7Paa} TBT §42) oldel w44 4%

A4 B7h Aol Bsiel AlY) 7124 B4 o) WAT Al Act A AA Y T
%7 B4 WIO TBT €49 o33 #alsle] Ame B2 AMe 47190 53] Al
2~

i

N2 FFS 58 Al Yo 24 &85 a1, o|2fg Al A= EAAS HHgsgh
Al Act= ©]2]3t 7|&€S %4 Al (horizontal regulation)®] W02 Z&Z O 2 1835}

, A5 202 F¥(tangible)o] 4ES A2 HAE TBT 44| &
Aol A 284 18-S WS F Atk olstdllA= TBT @AY +8 235 &

Ao ZzpA oz AESTh

>,

o
fr
2
5
N
N
2
N
ol
ol
rlr
i
ax
o

(1) WTO &€Eo| 4F-MH|A A=

A 2 nke}t o] TBT A2 &, 74 2 A7 28-5™, Annex 1
oA Aelsh= ol F AdS 7&7]°7ﬂx}1ﬂ%9] b7 Y A F Tl 23 o] 73
o] A} (tangible goods)= AAZ AA o] ot o]H3 A& F2+= WTO A A7 5
A3 MU 2T S 742 A W Yo A5k ‘3-—_3‘?_}@7?) (General Agreement on Tariffs and
Trade, GATT)3} AH|2x F-ol] #g+ LW (General Agreement on Trade in Services,
GATS)C. 2 FH3l &3k o9 AAle] 7|6kt A= TBT 84 A& A
GATT 19948] =25 F31817] flsto] A2HAES HAISkL 3lew, o= TBT d49
& tde] 7182 02 GATTRY AE9s AA= s vt

A= EU Al Act7} 1838k Al Al2=8lo] WtEA] 73 o] & dAHA Fete
ook, Al AlzEle &84 AFel WiE +&5 AR FHeEs S AdHe
SaaS(Software as a Service)®| FE|EZE A3t} o]H g &4 H2-2 GATTS GATSE
TE5+ WT0S] EFA8l2 o] i ¥ 114s Zggth

Ho

46) Amnex VII, AJ5.2 % A]5.3%}.
47) TBT Agreement, A2 23, & 82 TBT @74°] SA0] o] o3} Zo] AF5HaL 9I}. “Having regard
to the Uruguay Round of Multilateral Trade Negotiations; Desiring to further the objectives of GATT 1994”
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Al Act= Annex I9] Y€H EU Z3HH | 282 v AFH(ET A 439 obd 74
[a0|AY, g AlFe] 71E HEgd wel A3z A HI7LE wolof sk 1 E Al
AN 2EIRl A9 71& AF2 A H7F Aajoll Al Act] 3%}2‘2}—% N R = A=

FYSEE 3t Yrhas) wEbA B3 dEel TFE AL A2EY) S, &Y 434 3
7VA2= TBT @42 Ag t)idd sidstoha sfaad o7} ﬂﬂ'.49)

WTO 3477+ Canada - Periodicals A4 GATTSF GATSS| o5+ 4% HjelA
o|A] oM, shte] ZX|7} AEH 849t ABl2F QAE FAlO & B
o] g4 tha] GATTS GATS7} 25 282 & U A0® HJYTES0 &, 4F 840

B
= GATTZ} AHl2 840= GATS7E 288 4 dtke= Aotk

o83 AL HAZ T AL, Al Act Annex 19 &B3= A Fo)g} sHzts sid =
X7} 4E3 Au| 2 Q@ AE 25 XE3E 3 GATTS GATS7) SA)of 249 =7}
ZA%}, o] 4% TBT @A =813 A% 240 tsiAw AL% 0, AFol| 2T A

MaE aat T HE EsleIA A8 Fsel Utk

A= ol2l’t A8 Hele] £4do] TBT @A 424 axyd A& AL =

Stk Holth. 6l & Sof, TBT @A4e] T 9 B o5t Folo) g 6271542

ATal, ohe o] AE 2A6 e 9AL ANT 5 A A58 wAE 9

B A=A Aol e AE) Aul2H 247 BB BN AET, AT =

o) A Fo B} F83 PN AEAX 2 5 Ao AsH o A9} o]
o

12

A Ml 2o] AAE GUEE 7%l s TBT @40 HEaow
En A5 By 2A T4 dnel AdE dort £xs) gAHA

A7 BAZ 5 ATk

48) Al Act, AM|432A)3%.

49) o]et e s 2% Sekine, T. (2024, October 8). EU’s Al regulation and international economic law: The
complex impact of the EU Al Act on global economic governance. SSRN., p.17 %,

50) World Trade Organization. (1997, June 30). Canada — Certain measures concerning periodicals (WT/DS31/AB/R)
[Appellate Body Report] at 19.

51) Atkinson, C., & Becha, H. (2025). Setting International Technical Standards to Shape Digital Trade Policy:
Approaches, Challenges, and Opportunities for Developing Countries. Craig Atkinson and Hanane Becha,
Setting International Technical Standards to Shape Digital Trade Policy: Approaches, Challenges, and
Opportunities for Developing Countries, 1ISD Building Blocks of Digital Trade Regulation, 1(3), 1-60, p.25.
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(2) ELQE FH FHo IFX((TBT Y Hl5.1.2%)
D Are] 52 547 442 87

HEAQ A4 BoHe AF) 4ol A% A Al Al Jrke AAlstel,
N7l ZA15)7] o] Ho] Y3 (one-off) O 3= Aafolth. 1, Al Act7} A5}
E AL AZEe A 24 ol 5ol A Hold 83 Yulo 28 T A5 4
5 o] Msks A dynamic) 5AS HATh ol Al Acrh 2B thol ohel

Sk g0l T2 moving target)' & Aok S o] H3) 9]

N
Ap
1
o
il
B
o

oo

Al A 2=Hlo] 52 AL Al Act A4 &) A 1A HiAUSS =8, 14"
AAZ AAE WTO TBT 8473 A4 B7}F 717 (Conformity Assessment
Procedures) ] oo = T2 =& A|7|gi),

71RH o2 A A WS Fall fde SAlsE s Al AAs E4 olF e
F fde] Wslste A B7F 2] AL Fade EAS] o AE 2
Ho} Al Acti= ©]23 43S BAI8H] 8l 298 Al A28 Y= ¥ Fsubstantial
modification)©] YA 79 A=
sl wet FAEE AlFl A &=
e}, YA A T AZE O] 0}7]"’“21«] W 2ol & Wol 5 o
2 & gl WAo, S AzEe owd 2 =
e BES S T, Al %A]Em»} Aol 2eol) T o] Fol i A|4H 0 2 Bher
SR AL AZHlol A PAsE 2EE Y
A70] B1) 24 5] o] prodetermined) 1AL, 454 591 A28l 15] 9 Fhassessed) 0]
UA Aol AAA] WA PR Be AoE FA8SATESD)

o Al Act®] AW FFATH HBA W Aol Az WA Ag) AHge

£ A2 W3S FY 2 5 Joks AAHe) A8 Ao Te, olg @ 1Ee
A&HQ] Sk TP Ao) 77) Wute] A ALK o2 WSksHE Al Acrh A olaa

52) Al Act, A|43X2A]|43F.
53) Al Act, A2 A128
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>
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é
td
°
o
o,
k1

%A A3 R ule} Zo] TBT A Als.1225 A B7PEAPLE 4EFs FYshe WIO
SdTol A FFol FE87se A e BT J@site 443 A1F] (adequate con-
fidence)”& F-ofshe= o] a3 AT T AA8HA] FAW “B dASHA 2-8HA ot
opr gkl rASaL vk WY, Al AI2HIY] 57 A4S AS2oR st AEE
A HIHE wolol & ofF-E J
(adequate confidence)’ & & < §lo] AP H7te 525 AT & A Aok W, Al
Act A|43% Al48ko] A4S 4 =
A HATH, A5.122004 Dol= “Z A3 421 F(adequate confidence)”E F-oJsh= © T &
g ZET o A4z A8 BrF Aol g o Sl

@wolg #4 24

Al Actis W3 o[BI 2 QI BAE 5 gl Aol 712
98 Al A|2H & ‘_’ A= 9 g 2E HolgAlo] o=

TH =
a1, SE3| daEFoln, 7hsd Wl oA 277t gl T A(relevant, sufficiently

.|_4
el
=2
it
ok
X
ol
ol
N
Ho
%

representative, and to the best extent possible, free of errors and complete)”2 873} 1T}59)

O3, A&A Q] kol 7HkgE Al A|<Ele] HE A EAIA

1‘
ol
oft

]_
Aol 71eH o g ¢ olgle & Utk Al Al2E, 53] H2]'d(Deep Learning) - T
TAJ] S ETG HHHEL dolEMS B3 Aestd, Bl AAAZA B4 At =&
d 2AE B&s] drstr] ofgl ol Ent &2 (black box) 2] 548 ZEET Al Acte
9 oA dlolg #H 8718 FE3ES 878l 9o, o] gk Al

=2}
=
N2Ee BEEHAS folEAle 077t =
TC

O
rlr

[e) = Z
L1E =

g Aol v JFe Aol ¢Hs o Zet
Ay SASHE A& oA wEthse gk Al 2E o g HA Y vlolEl7} A

54) Ganne, Emmanuelle, Lauro Locks, and Ankai Xu. “Trading with Intelligence: How Al Shapes and is Shaped by
International Trade.” (2024)., pp 42-43.

55) Al Act, A[10XA]|33F.
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5= |, o2& 79 HolE MM &

Aol hedt 242 49 4 Aok

(3) st Mei™ HIY HS(TBT ©Y HI5.2.3X)

|

e
&
l
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oo
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>
[
o,
1o
13
dt
ox,
OEL
)
ru{m
o
%
i)
fo
ot
o
(0]
(o]

olN

7] ¥H(notified body)

g 9 2 o) 7} < (parameter) S E33F StaE R A

56) Ganne, Emmanuelle, Lauro Locks, and Ankai Xu. “Trading with Intelligence: How AI Shapes and is Shaped
by International Trade.” (2024)., p.17

57) Ibid.

58) WHAsto] =2 202219 3€1} 64 WTO TBT HH&]ofA] &5 3 HIAE Fo]gAlo] “Q 77t gl &
sfjoF gtth(free of errors and complete)”= 8712 TAl2ide] A9 E4S 1T of FAA 02 /st
7] oot 25, ARSI o E Bl & Zs AQHsHYIth World Trade Organization. (2022,
May 13). Committee on Technical Barriers to Trade: Minutes of the meeting 9-11 March 2022 - Note by the
Secretariat (G/TBT/M/86); World Trade Organization. (2022, October 3). Committee on Technical Barriers to
Trade: Minutes of the meeting 13-15 July 2022 - Note by the Secretariat (G/TBT/M/87) ZF%.

59) Annex VII, Al4.53.

60) Mercurio, B., & Yu, R. (2021). Convergence, complexity and uncertainty: Artificial intelligence and intellectual
property protection. In S. Peng, C.-F. Lin, & T. Streinz (Eds.), Artificial intelligence and international economic
law: Disruption, regulation, and reconfiguration (pp. 139-146). Cambridge University Press.
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BERE Al Acte 231 59 AREA] A Ao FAHES st JAIRE, o]2fdk =3} &
o] EU9] 71x]9} 7184, 18]3L ©]9](Union values, fundamental rights and interests)ol -
gHafof dhths 21& Fa thed) vheF EU7L ISOMECS; 22 =4 o] EUe| 7124
RH3E 7|3 vX]A] F3tpal ddsle] 521221 ‘3% 24 (Common Specifications)’ -2 |
sl o]& A TBT @A Al54x8 358 A4 & EAgth

i)

) FEH(TBT &4 H5.6x)

TBT @4 Alsezt FAEE7 el o3 B Aol BIAGe] ZA3A ol
A4 WA 7164 Vol FAEE o] B B A2 @ A
At DH3HA ofIske A9, T3 AFA Bk WA} BE HATe To] S
& G WA A4S, HAR) Y AAE FHIL, WIO FHSES s 9o,

A AR AT 9 AR ARl oS B 2AT oAE FUFES T

R
T
2,
[‘ﬂ o

61) Lim, A. H. (2021). Trade rules for industry 4.0. In S. Peng, C.-F. Lin, & T. Streinz (Eds.), Artificial intelligence
and international economic law: Disruption, regulation, and reconfiguration (pp. 97-120). Cambridge University
Press.

62) Ganne, Emmanuelle, Lauro Locks, and Ankai Xu, supra note 56.
63) Al Act, Al40x2A|3%.
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A =49 71<2 <A (rationale)”} AIS] BEHAOZ 3] RE3stA AAE 7lsAdo] 2
o} o] 7%, & WTO 3| d=olut olsjdAAT} sl Axte] 71&4 g8 HAES
A, Aoz TBT ¥4 Als.64x0 o AlE Aol daido] ofshd = qlvh

rl

2 A= A9 7|3 543 EU Al Act®] AEA H7F HxHConformity Assessment
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[Abstract]

Legal Challenges and Implications of the EU Al Act for the
Implementation of the WTO TBT Agreement:

Focusing on Conformity Assessment Rules

Young Lo Ko

This study analyzes the legal challenges and implications that the conformity assessment pro-
cedures under the EU Artificial Intelligence Act (Al Act), which entered into force in August
2024, pose for the implementation of the WTO Agreement on Technical Barriers to Trade (TBT
Agreement). The conformity assessment disciplines of the TBT Agreement were designed on the
premise that product characteristics are fixed at a specific point in time. By contrast, Al systems
exhibit dynamic features, including continuous learning and evolution after market placement,
probabilistic decision-making structures, and inherent “black box” opacity that makes their
internal functioning difficult to fully understand even for their designers. These technological
characteristics of Al generate a fundamental tension with the normative paradigm underlying the
TBT framework—namely, the regulation of “fixed products” through ex ante and one-off
conformity assessments. The conformity assessment regime established under the Al Act, which
seeks to accommodate these features, renders this tension more concrete in legal terms. Against
this background, the study demonstrates that the technical characteristics of Al systems, as
reflected in the Al Act, create significant friction with core TBT conformity assessment disciplines,
including the obligation not to create unnecessary obstacles to trade, the duty to protect
confidential commercial information, the requirement to use relevant international guides and
recommendations, and the obligations of prior notification and publication of proposed measures.
The study argues that the tension between the EU Al Act and the TBT Agreement does not
stem primarily from the specific features of the Al Act as an individual regulatory instrument.
Rather, it reflects structural limitations within WTO rules that were designed around tangible
goods and static conformity assessment models. It concludes that a paradigm shift in the regulation

of technical barriers to trade is necessary to ensure that multilateral trade disciplines remain
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responsive and effective in the age of AL

Keywords: EU Al Act, WTO TBT Agreement, Conformity Assessment, Technical Barriers to
Trade, Al Regulation, International Trade Law
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U.S.C. §1701

(a) Any authority granted to the President by section 1702 of this title may be exercised to

deal with any unusual and extraordinary threat, which has its source in whole or sub-

stantial part outside the United States, to the national security, foreign policy, or economy

of the United States, if the President declares a national emergency with respect to such

threat.

(b) The authorities granted to the President by section 1702 of this title may only be

exercised to deal with an unusual and extraordinary threat with respect to which a na-

tional emergency has been declared for purposes of this chapter and may not be ex-

ercised for any other purpose. Any exercise of such authorities to deal with any new

threat shall be based on a new declaration of national emergency which must be with

respect to such threat.

XE: US.C. §1701(a)- (b)

IEEPA §202(2)(H)B)(U.S.C. §17020 HA)= “thE > AL 5% ARQtol] thste] A}
ZAL Y T 2k Y F Jom, e e f=jlo] o BAIE VMR = At
n)=8] #Ho &k A4k Bt 1 HS, B, B, AR, o, /JIE,
A Ee F=, 7IE Ay ofol] w3 d- A% W PAF T Y AakS

b Azl takd o1& A AN BASAY FES- Az d BE 24

of I A
frorr
Ho

E
s
SN

rz

50 U.S.C. §1702 - Presidential authorities
(a) In general

(1) At the times and to the extent specified in section 1701 of this title, the President may,
under such regulations as he may prescribe, by means of instructions, licenses, or oth-

erwise -

12) o] o} §15:8], T3 A SOHACIT), IEEPA T S8 T, EAo| e, H2Roigs) 242

/gAY, 39, 2025.
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(A) investigate, regulate, or prohibit-

( 1 )*(lll) .............................................

(B) investigate, block during the pendency of an investigation, regulate, direct and com-
pel, nullify, void, prevent or prohibit, any acquisition, holding, withholding, use,

transfer, withdrawal, transportation, importation or exportation of, or dealing in, or

exercising any right, power, or privilege with respect to, or transactions involving,
any property in which any foreign country or a national thereof has any interest by
any person, or with respect to any property, subject to the jurisdiction of the United

States; and.

AHE: 2405 0/ oiuthealol IEEPA AT R Sl B0l 39 B % hSielol Be TR, sl 29R-H1E
244-245H, 2026.

IEEPA §207(b)(U.S.C. §1706° HA)E “Al@()Foll 78% HBT-S NEA §202(50 US.C.
$1622)0l w2} o] 8o FFAo el o =TGR TEH I, s FEALolA o]
2% Ao A2 YAE 38384 oflth= o] WAE Apolls & 23l 2713}

o o ol YD & gk FHUh

SEC.207.(b) The authorities described in subsection (a)(1) may not continue to be exercised
under this section if the national emergency is terminated by the Congress by concurrent
resolution pursuant to section 202 of the National Emergencies Act[50 U.S.C. 1622] and if
the Congress specifies in such concurrent resolution that such authorities may not continue to

be exercised under this section.

Az o], “ToAH| M A (EEPA 2213 ERT STl 2A| HYHYO| SHIN = 5.29. X XIXF AL 2fF
I ZMg MR, MARIHME ZARITETIA 20254 M55, 1438, 2025.

3. A 9 A

TWEA®) w2} e 5o ASS FA57] 93 44 U-$S =2 IEEPA7} AlF
o, I 83 Bt E 71| A7 AFET AR, Bl x| 8710 2 A
AN “old|Ho]aL ST ¥ (unusual and extraordinary threat)”2] 7id 2 H|7} HE
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20 QWA E 9H o7 Ad ul 9o, o] 3 Wel= [EEPAS] &8 AXE 9|8
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. 24 Y] B 5 el

=45 EYZ(Donald J. Trump) 5% thid A4 HE] 2rlo] thEg o gl
A9 HAE 83 YYAAS @A b2 Aolgt vrEAH o7 FAEth 20059 1€
209 ERZ PAF 9 o F AT Tk AAE] A% FUF A RAE Wt F AN
a9tk EEZ 109 BAAAT 209 BAAA 71 71 2 AfolE 2,09 AT AL
BE =7t tiall, 12jar Ao BE AlFel thell FaEve el o, f-ivete] A
FEUST Hm) FEol A ®e 8BS A o|ttio)

13) Carter, Barry E., International Economic Sanction: Improving the Haphazard U.S. Legal Regime, 206, 1998.
14) 285, AA=E, 172H, 2024.

15) 2)AY, 059 HFARIREE HAIAL, ShagAldt, 58T, 2001

16) Hayakawa, K., Trade Effects of US Tariffs under Trump 2.0, IDE Discussion Paper 976 2025-09, Institute of
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Reciprocal Tariff to Rectify Trade Practices that Contribute to Large and Persistent Annual
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Developing Economies(IDE-JETRO), 2, 2025.
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E] HRIF T TEBIC S I WBL 2, TV TREMETIDEA 7 74, 1M, 2025.

18) JETRO, "82K I 7 > 7 BB BERIEE,, BARE SIREMAE, 2, 2025,
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[Abstract]
U.S. Executive Order 14257 and Judicial Interpretations of the IEEPA:

Implications for Aggressive Unilateralism in Trade Law
Minjae Kim

The second Trump administration, inaugurated on January 20, 2025, has raised significant
challenges to the existing framework of U.S. trade law by implementing Executive Order 14257
(EO14257), which imposes tariffs pursuant to the International Emergency Economic Powers
Act (IEEPA). The administration sought to justify the imposition of comprehensive tariffs based
on its authority under IEEPA to “regulate importation,” thereby giving rise to critical legal

issues concerning both trade law and the constitutional principle of separation of powers.

This study examines the definition, legal structure, and key provisions of IEEPA, and conducts
a comprehensive analysis of judicial decisions from the trial level through appellate review.
Based on this analysis, the study identifies key legal issues and further explores the enduring
nature of “aggressive unilateralism,” whereby broad discretion and authority continue to be conferred
upon the President through IEEPA and other trade-related statutes, from both legal and international

trade perspectives.

Through doctrinal analysis and case law review, this study finds that, first, I[EEPA does not
grant the President the authority to impose tariffs, as tariffs inherently fall within the domain of
taxation, and that IEEPA reflects an expansionary tendency in executive power. Second, IEEPA
weakens the major questions doctrine and entails the risk of excessive transfer of authority to
the executive branch. Third, under the principle of explicit congressional authorization, Congress
retains exclusive and plenary authority over tariffs. Fourth, IEEPA functions as an instrument of
economic statecraft and, like other trade laws, continues to pose structural risks. Finally, the
study suggests that economic security policy should be established through a coherent interaction
between domestic and international law, and that domestic laws with economic security implications

should be properly situated within the framework of international legal norms.
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The United States’ reciprocal tariff measures and broader trade policies grounded in the
IEEPA illustrate a defining feature of the contemporary economic security order: the trans-
formation of domestic law into a strategic instrument of hegemonic power. In this regard, the
U.S. Supreme Court’s ruling declaring certain measures unconstitutional is particularly significant,
as it reaffirms that even the expansive exercise of executive emergency powers remains subject
to constitutional constraints and judicial review. Against this backdrop, states must strengthen
their legal and institutional preparedness for potential conflicts between international norms and
domestic legislation, while reinforcing mechanisms to prevent the extraterritorial and hegemonic
application of domestic law from eroding the international legal order. Korea, likewise, stands
at a critical juncture requiring a comprehensive recalibration of its legal, diplomatic, and
trade-strategic capacities in response to an emerging order in which trade, security, international

norms, and domestic law increasingly intersect.

Keywords: Aggressive unilateralism, Economic security, Economic Statecraft, EO14257,
Federal Constitution, IEEPA, National emergency, Major questions doctrine,

Reciprocal Tariffs, U.S. Supreme Court

74



m =t
TAFAEANA ] FThe] FAH
TTRAEA
Zevfel ket T w71 o &

* =B 12026, 4. 17. *AANA] 1 2026. 4. 22, *AAEA 1 2026. 5. 6.

(= &b
1. S0Pind 2. 4% 2 BARe} BEE x4
II. ZREHA 27}o| RIS 3 4% 3 $ARTY BEE 2%
Il ZEEA 22 2H7 4. §8 4 B59} TG Akiol
1 A@get BAHOR f3l5A ke 4E- 25
2 /11]7;“&747];1_(“[1{0) _‘H_):H Zl';g;ghg—i %‘%‘z% D] W‘E‘ }‘wl
o
3. AlA%-7]FWTO) T 5 &4
4. FARAEE B GHAA V. BEE o TS &R ot
V. Z=H7=xx| 2 1SDs $8 VI 22
L#3 1 oAzke] A7) HHH e Anes
TNAE A Al Al 22 S5&
A gksle 24

HT FAFAH Boko| A =71 A B SHpolice power, ‘AR T AAFEA)o] F
83 AYow sty ok ole AFHOE A FA3 A (International  Investment
Agreements, [IAs)©] &]=¢l B2} B3 E A HIE 2 WH3$ka, 54 lEr‘x}v‘ilx@(Investor—
State Dispute Settlement, ISDS) A| =7} o]23 RS & Ao E RAS= FHOE 7|5
siskot, =7t 339 HH R FHshe Tefet FAIEX7L o=l AR ool g

e vAHEA FAA BEo)Re} m7ke] Al A Ale]e] 310l 415HE 7] wiEolth

75



O BEREBHRT 2026 -02

£3] o]y ¢ 1142 FZFE A (public health) ol A= T2 A Yepdth. 171 3%
A ZAw gAH 2, AW o Bl ofg, AEeH, 4R 5 Y S o
FoiA| ], 1 B FHAS 4 ARGl YIS vtk AARZ 20201 FE
20239 R Z2Y19 WU FFolA Z= BRIF A B 2A, o)lsAE T o
&g FAE Qlal ISDS Al7] 7FsAel tigk -7t Al71E vt vk ol IR 97]
FFANA =7 ] FAZAY FARARG ot FEL F Aes AR HoAFE A

Hetal & o itk

ShH ZZRAL 9] Al A4S BEsts Y-S dol AL AA|Q) B9} AA
ol 2 A= A gYoly, o]9} HAHH ZX|+= ‘AFS] A 9Ksocial contract)’ | A HI S
e =7k 9 o Rl & § Tk SR Ao A e AFHoE HER

S(CEA. Winslow)©] 4 2)7} Bo] JISH L, 1 FFRAL 2A5E A8d w2 e
Bt ARS a4 3k= #sto]z} A% (Public health is the
science and art of preventing disease, prolonging life, and promoting health through organized
community efforts)’ & 8|3l TEY FFRA-L 75 711 A7} obd ARS Az
A A= d4star =7ke] ASHRA AP FAE Fotel, 14 2T 93 A A
2 A&, AWOZ Q13 ARSI H| & 7hAh 5o 7)oEta, FEAHoE A&71sE AAA
e 7hsstA she 7Iwke® Aggit) Ol s B6tal, wAlFARE A|A stell A o
23 3R FA Y FAEA7E FARR] Atk BE, 4 - 598 ) -F-(Fair and Equitable
Treatment, FET), <™-&{(expropriation) 52} HHH FARTHANY o F9} S22 4 lom,
= dsf 94 5249 AE EdsY Adlste H A7V S FEs S

AHABEAY 2slel= o] En) A 9] S(regulatory chill) @] AT 4 Stk

ol
o
re
o}
ok
H
N
N
N
o
olN
N

* £20] WHS Slsl AMISHL S5 £HS SAl o@e] ANIIUET UAIERID, B =80) BE ©
Bt AR02 Aol 982 WHUck o] 2014 A8 ALY P39 AF PRUL 2026 42 162
Qyct
oIt

s mjrfsti Qulfeld AR WA, 01 FHSAAHE DC)
1) Valentina Vadi, Public Health in International Investment Law and Arbitration, London: Routledge, 2014, p.
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4) Lawrence O. Gostin, “A Theory and Definition of Public Health Law”, Journal of Health Care Law & Policy,
Vol. 10(1), 2007, p. 1.
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‘ISD’ 915, YTN, 2020. 10. 20. <https://www.ytn.co.kr/_In/0115_202010202226333473>

77



O BEREBHRT 2026 -02

I A =7ke] A

=7} A SH(police power)= E-&] 18]~ ‘politeia(roliteio)’ oA FElgE 2 o2
AR A H-2] A (policy of civil government)’S W EHES) wekx =71e] Al ARE T
3] 732 (police force)olUt -8 AA Aol EHA L, 33AA AL 7d o
A SAET) v= HES0] APHQl Black’s Law Dictionary 9| A = =7}2] A @ $HS
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6) Adam Smith, Lectures on Justice, Police, Revenue and Arms, Oxford: Clarendon Press, 1896, p. 154; Catharine
Titi, “Police Powers Doctrine and International Investment Law”, in Andrea Gattini, Attila Tanzi, and Filippo
Fontanelli (eds.), General Principles of Law and International Investment Arbitration, Leiden: Brill | Nijhoff,
2018, p. 1.

7) Titi, supra note 6, p. 1.

8) Black’s Law Dictionary, 12th Edition, 2024. ¥+2 T3} 2T} “The inherent and plenary power of a sov-
ereign to make all laws necessary and proper to preserve the public security, order, health, morality, and
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9) Kate Mitchell, “The ‘Right to Regulate’ in the Public Interest and the ‘Police Power’ in International Investment
Law”, (Ph.D. Thesis, University of Oxford, 2017).

10) OECD, ““Indirect Expropriation” and the “Right to Regulate” in International Investment Law”, OECD Working
Papers on International Investment, No. 2004/4, Paris, OECD Publishing, 2004, p. 5, n. 10; Saluka
Investment B.V. v. Czech Republic, UNCITRAL, Partial Award (17 March 2006), para. 262. 4+ th21}t
Ztt. “the principle that a State does not commit an expropriation and is thus not liable to pay compensation
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police power of States’ forms part of customary international law today.”
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Q1] A7}ol #3F BE](Right to health)= 194813 |32} 9l (United Nations, UN) %3]
ol A A el® AJA 1d4d A (Universal Declaration of Human Rights, UDHR)%| 4] QIH o2 <l
B AAHANCH, olF FBAA-ARA-E3512 Aol B3] =A 7 2K(International
Covenant on Economic, Social and Cultural Rights, ICESCR)’ 5= &3l 57} &R =
A o F-2 FAISE AT

o

UDHR-2 A22} At A+
3tel, BE Qizbe] 7)18A Aelg EF3of At
/\]u] x%;qx% :qa]uu 0}1/]‘:'4_ = z
Ae 4, B, FA, o2 U BRF ALEAE TFste] A3} 742

6] “R= = =
&3 BAE flske] Adg A(E%‘T‘%% 4 dElE 7} HEveryone has the right to a

A

)

LA AAHEA L, A2 A1S (2024), 260%H.

16) Ibid.; Titi, supra note 6, pp. 9-11; Tecmed v Mexico, ICSID Case No. ARB(AF)/00/2, Award (2003), para.
122. “the Arbitral Tribunal will consider, in order to determine if they are to be characterized as ex-
propriatory, whether such actions or measures are proportional to the public interest presumably protected
thereby and to the protection legally granted to investments, taking into account that the significance of such
impact has a key role upon deciding the proportionality.”

17) 284, ool # 13), 64-65H.
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standard of living adequate for the health of himself and of his family, including food, clothing,
housing, medical care and necessary social services...)” 1. HAIFFOZH QAHO 29 AZFA

o 7128 AZSATS

3 ICESCR A2z 71743} #dd o] tisf “BE A2 7 Hal ¢392
AAA D AANA AZS T Al (the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health)”& 7}31 E}_Tl o/\] Sl QUT}19) o] <I7te]
=47 DR A 2A, 0l Hake) A% I T 4 JES P AW
H5ol Ade AT oF-5 FHeitho) B3 F 2= %’f’\ﬁlol FatofoF & 7414

A2A b5, B4, A, A oAt B A 5 BAISKL JH 28 A% FES
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sh zopo A UANIRE T Ty ) ulEsa k) wely FERA B
A} 2AE Bad AU dho] 2AE Ao) ohe, FAADEA o5 ols]

A% A AEH X2 olslE & ek

18) UDHR, Art. 25.

19) ICESCR, Art. 12.1.

20) ICESCR, Art. 12.2.

21) Ibid., Y2 21t AT} “The steps to be taken by the States Parties to the present Covenant to achieve
the full realization of this right shall include those necessary for: (a) The provision for the reduction of the
stillbirth-rate and of infant mortality and for the healthy development of the child; (b) The improvement of
all aspects of environmental and industrial hygiene; (c) The prevention, treatment and control of epidemic, en-
demic, occupational and other diseases; (d) The creation of conditions which would assure to all medical
service and medical attention in the event of sickness.”

22) Committee on Economic, Social and Cultural Rights(CESCR), General Comment No. 14: The right to the
highest attainable standard of health, E/C.12/2000/4, para. 11.

23) United Nations Human Rights Office of the High Commissioner, Status of Ratification Interactive Dashboard.
<https://indicators.ohchr.org/>
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2. AARZA7)F-(WHO) ¥

A A 27 7]7(World Health Organization, WHO)= 194830l AR E f-qle] B Hof A
7)1 T-EA, 20261 71 19470=0] =0 ® Fosta glow, AAl B F313 bR
B SQ 93 ZAFH +H/E Fals Ul¥a A7) Ttk WHOS BA Hofol A

A % (Guidelines), H3L(Recommendations), 7]&3E(Standards), ¢ (Declarations), T2

(Regulations), & 2F(Conventions) & T+t S99 < FA3 itk ol R AT

FEoWH 74 ;sx] e Aol el BZE A, 29Y L WA
TS, W) AT D BF, A V1E 5 a3 A AWH FAN 3

A 7]F(reference standards)< 3-8k, =7ke] A3 2 2 (opinio juris)oll FFE
A3t Aol F83 & 7t

U TR dd fAEEe 1ol He 14d-e WHO % AEolAx 7184
AYZ HAE o] 9t} o]t YA 19783 IR E 2B A JHE dARALT =
A oo A AHH Lufolel A (Declaration of Alma-Ata)S 3l A=l o, AT}
< T3 AW FA7E okt AAA - AAA AL A R o] HEIE olafstal o] F 7]
22 Qo w HAdstih2e

S AAW(hard law) 22X 75 e B #E sAHoEE SA RO
(International Health Regulations, THR)Z} &l 14| 7123 <HWHO Framework Convention on
Tobacco Control, FCTC)¢] SIt} IHRS 53] Z2U-19 A9 S AV|Z 1 T840 =9

d iR, s AR, 3R A Ols, 5711 24, AR 3 5O
A F7te] o5 Ak Ith2) FCTCE WHO H%9] 2oFo 24, gl 4n] 8l &

W) Q716 T =2 Q1% A% NG BLATIL FERAS S Ae BHow

24) WHO, WHO in Countries. <https://www.who.int/countries>

25) Constitution of the WHO, Preamble. 22 TH3-1} 72T} “The enjoyment of the highest attainable standard
of health is one of the fundamental rights of every human being without distinction of race, religion, political
belief, economic or social condition.”

26) Declaration of Alma-Ata, International Conference on Primary Health Care, Declaration I. 922 th2ut 7+
C}. “The Conference strongly reaffirms that health, which is a state of complete physical, mental and social
wellbeing, and not merely the absence of disease or infirmity, is a fundamental human right...”

27) WHO, International Health Regulations (2005, as amended in 2014, 2022 and 2024).
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shm, gl Far A’ B
FCTC ©]e3} =% ISDS A1 S Z+= Philip Morris v. Uruguay <} Philip Morris v. Australia
Aol glom, ool s = IVAEolA &3

=5

A, VA B 2R A 5L R eow dr B3

b

Hol= WHOOIA 3H9] F(WHO Pandemic Agreement) HEE 93 APE %13
solth HHY FAFL 2219 Wel|T AN Zed AR 4 AA, WA F ofof
F A2 B985, 74 gY 75 T 71 SAEd AHd 29| AE Beet] S5t
nhdE AR A9 o-oinl-ti-g, B 1Y, A0, wdA 2 ¢ ol ¥
fr(Pathogen Access and Benefit-Sharing, PABS), 354 ¥ g, %xﬂ dY & F4 U
O 2 3t git F PAL 2025 A|782F WHO &3]0l A A EH Ao of2] dasx
etom, &3 PABS T HE&A ol thEk 371 4 B Adel wet Ba AZF 242
oj7g o]t

AN

3. AAFS7)]FE(WTO) +4

&%, ARl g AR 521 A o] F3 BE AAF-717H(World Trade Organization,
WTO) TTHANNE FTEAH #AE &0 A 599 AFsket =71 1F 199
Sioll whet Rojs e A3}, Aujz g e o] Fo] skl §l7] wiZolth A
19943 TA 2 FHo) B3t AXFE % (General Agreement on Tariffs and Trade, GATT)S 3
A= 7 = 2 WFHUgSS 8 Q4207 dla o, QIR BE EE AE
o] A = 717 B35 Q3 ZX|(measures necessary to protect human, animal or plant
life or health)”ol] thslo] Uuto}|2](General exceptions)E UAFSFIL UTE30 o]HF ZX|+=
LT 21 stollA ApEAR] G35 FRbsH R dejdor 82 4 Jlrh

O_u

rulm

TS 1995139 A H 7)< 3 A (Agreement on Technical Barriers to Trade, TBT) 7]
[e)

74, B2 9 A% WP BEed Reguo g Msake AL HASE AL
Bxoe AL, 970 Qe A% 9 A HEE TR AL EHL 98

flo >{«E
o,

O
23 £ ZleAE AUE  dee JASL AT

i

28) WHO, WHO Framework Convention on Tobacco Control (2003).
29) WHO, WHO Pandemic Agreement, WHA78.1 (2025).
30) GATT, Art. 20(b).
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ol&d] A 9 AEAN 24| 9] A8l H3 FAJ(Agreement on the Application of Sanitary
and Phytosanitary Measures, SPS)< = A A ol|A A&, AEH 9 W3 Fo 25
H QIZE-EE-AES B3] flste] Bt He HolA AEXE &sta ok o
ool dk A= FET A5 LA FAMCF skaL, Ao Ho|AY Rydk ApEe 2
el M= ¢k Frh= ol ZFx2dthd) AR|ZuY o] AR3tE FA 0% st AH| 2T
o thgh YWFH"d(General Agreement on Trade in Services, GATS)= <%, 25
of AW = A% HEE ST A dial] LRtkeE st Urt3d)

|

A2 FHANE FFEA 543 AddE AT 97 AR HETE FHAHA 2
A 4+8 3 4 (Agreement on Trade-Related Aspects of Intellectual Property Rights, TRIPS)> 2t
o ZbAoldt AXALME Be FEOE Qg FY oS WAst A gAFH S
Aete] 53, 4 P AL Tl B3 HE HAT|ES AAse S Fa FHoR

SFRAE, B)9lFo] FFRAL A= Bad 2XS AT 4 gokw AT Yok

H

A Al (compulsory license) A%
£ A k39 m=gF 2001'd =3} 4191 (Doha Declaration on the TRIPS Agreement and
Public Health)®] ##|& WF3L Al31bise o|oFF it o] BTk w7to] oo 5

< 7hsstAl Fo M, TR 7] dFelA SokE AEAEE Aty {3 A=A
71RkE v skgiTt30

ol
i
N
A
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o
rot
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31) TBT, Art. 2.2.

32) SPS, Art. 2.

33) GATS, Art. 14(b).

34) TRIPS, Arts. 7-8.

35) TRIPS, Art. 31.

36) TRIPS, Art. 31 bis; Doha Declaration on the TRIPS Agreement and Public Health (2001).
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JdUd 7N EMillennium Development Goals, MDGs)W #| <7 }Hs-1H7 &- ¥ (Sustainable
Development Goals, SDGs)+= E/3717, HIV/AIDS 5 AEH oS, ¢3S 2 &l &8 &
2 5o ZAAQ FERA BRES lAl ok, 1L ¥ RUHPsE AAE rHAsH]
1 A WA, Bl 94 A $HNon-Communicable
Diseases, NCDs), K32} 247354 %‘ ‘jrooh?} B fopol #ate 195 39 E MHsta
AR E AAFo 2N, 3] RAFA ks dAsta 1 oS F7st A
th38) o] g HA AU HH F&E£HLE gloy, FFEA BoTt SAAE A AHdgh

4
TR BEYL FAFoH B} FA BTAS AWAskE P Eﬂi s
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=
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rir
=
=<
E
J::’
ot

2|9 BAF SDSE FE3| AvIHeigtor], 1 43 WIIE WA
LB Aol BERAT 23 kel A4 AEsh ol Agle] 4
we} 2Fsho] 2} ISDS AbelE Ak gulitAlsl 2o Qlzke] zzel A9l 3
= 53 Xﬂi}, A2 %%% Agshe 24§49 1), B s 2EL el
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TTH H5HoE 8 l
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Z.8%0 71- Ao 7 43
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37) UNGA, United Nations Millennium Declaration, A/RES/55/2 (2000); UNGA, Transforming our world: the 2030
Agenda for Sustainable Development, A/RES/70/1 (2015).

38) UNGA, Declaration of Commitment on HIV/AIDS, A/RES/S-26/2 (2001), A/RES/65/277 (2011), A/RES/70/266
(2016), A/RES/75/284 (2021); Political Declaration on Antimicrobial Resistance, A/RES/71/3 (2016); Political
Declaration on Tuberculosis, A/RES/73/3 (2018), A/RES/78/5 (2023); Political Declaration on NCDs,
A/RES/66/2 (2011), A/RES/73/2 (2018); Political Declaration on Universal Health Coverage, A/RES/74/2
(2019), A/RES/78/4 (2023).

39) Andrew D. Mitchell, “From Safeguards to Scope: Evaluating Public Health Exclusions from ISDS”, ICSID
Review — Foreign Investment Law Journal (2025), p. 4.

40) Mitchell, supra note 39. 2119 5B 2L Mitchell(2025)2] £55 AF8-5t5]
of HA-pAe BN SAEOR AT Aol

ol

R DEE B

e
rel

Ll
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L %% 1 k] A7l AR S A B4 A, Al w25

Aldkeh= 23]
7t el |

T8 12> WHOS| E1l7tA|7| 2 SHECTC) 9| old= #lsted Zh=ro] A3t el vtA 2t
HHE A2 Philip Morris v. Uruguay, Philip Morris v. Australia A-71°] 1t} 7<st
Hke} o] FCTCE HHiARE: B g7l thet g E017] 9l BA=o] Al3d &
HiatA 220l thdk 712 S5 A3k olo et 5 Fefoll A= gl AF 27l s
A7 AuFEA o Q315 fel= A FA(Cl: “light”, “mild”), AL FAIY =719}
Bl sl Al 83kl UThAD FCTC ol A3 & ZxoF st 174 B A+

A

7Fed @ 50% ol & HAS AAFES 3tal, o] A FHOR V53] KItE
= AT Yoyt & gere Sdd=o] A= o 'l 3L, 35 3 Fde 545

7] S5kl PW-APY-AAH 2AE HFEE PR ATk
1) Philip Morris v. Uruguay

Fiko] AH= FCTC FAFTO.2A A2 o F-5 o] st= FAldl| dol| |7l A
Al HWHE A& B 7IEA 39S FA87] Hsto, () TolA FejE= 2l
A A &-5He 80%E 1 A 902 A, FA9 A4S 9482
2 Agsr] 98t E8AL olad 4 e HA A oA T4 Aal FAE oF3)
st o, (i) ©Y B gFAl(single presentation requirement)E T¢It st Hl=
g sho] AF ke At =E ATtk ofof tiste] 29 =3 BRI
Philip Morris Brands Sarl 5& FF3o|& HZ SAE A718kth4) FFRAES +F
Folo] A7} Frde] AR JHAE Hefstal @l Ao FAS 2Tz AR

AR PR BRE BAA PG HFDTET T o1 3

41) WHO FCTC, Art. 11. Packaging and labelling of tobacco products.

42) WHO FCTC, Guidelines for Implementation of Article 11 (2013), p. 5.
<https://fctc.who.int/resources/publications/m/item/packaging-and-labelling-of-tobacco-products>

43) WHO FCTC, Art. 13. Tobacco advertising, promotion and sponsorship.
44) Philip Morris v. Uruguay, supra note 11, paras. 60-174.
45) Ibid., para. 15.
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46) Ibid., paras. 180, 183-186.

47) Ibid., paras. 325-350.

48) Ibid., para. 307.

49) Ibid., paras. 292-295.

50) Ibid., paras. 396-410, 418-420, 430-435.

51) ZAR, 48, “mRIEAREAYA COVID-199] e 552 AxR]0] AFF/dol
T+, A998 (2023), 222,

3 A7, RedgRd

T

ri

52) Caroline E. Foster, “Respecting regulatory measures: Arbitral method and reasoning in the Philip Morris v.
Uruguay tobacco plain packaging case”, Review of European Comparative & International Environmental Law,
Vol. 26 (2017), pp. 287-297.

87



O BEREBHRT 2026 -02

2) Philip Morris v. Australia

T3 AFE= FCTCY o83 35 BEE ffstd, @l AFY T4 F&sshe
# A 2] “Tobacco Plain Packaging Act 2011(TPP)’E A4 - A @5} T}.53) o] &= Hhulizte] Hal
T 23 9 A 5 O] 849 ARSS Adeta, TAS o BUsH, A% 7
1 I8 9 E7E IA BASEE sk W8S 23T ol et 2F =4
o] B2} Philip Morris Asia Limited= £5¢] 74171 AAke] AEd 2 BA7FAE 3
sto] I8l sietal, destal Bl gt A=A FET 975 SlWeittal #4st
A FAE A7IEAES

ae FARARE ATRlel B0 SlitA =Y AYE oA Fo 71z o
EHEF FATEE B3 WAL FHOE AR ol TR FAWHRE o)

£ 1 guks Aol o] Fold oA FAEA
a3

Fol RIS FatA o]83s7] AT deld-B(abuse of rights)oll sigdTial Adksiar,

B B8R Be Bl 90l vt 559 TPP 2o ofdt AAH wa
2 ATHAE B, TFLA £X7FISDS A4 thie] B 4 9lee HojFL

A0 EARY F A BAY DS FANAT ot B A2 8 o
o) A BAL ol F FARANY TFLA HES Betel 580 9L T A

o= B EE, B UL VA FEehs Hle) ks

53) Philip Morris v. Australia, PCA Case No. 2012-12, Award on Jurisdiction and Admissibility, (17 December
2015), para. 5.

54) Ibid., paras. 7-8.
55) Ibid., paras. 585-588.

56) Tania Voon, “Tobacco, Health and Investor-State Dispute Settlement: Australia’s Recent Treaty Practice”,
Australian Year Book of International Law, Vol. 37 (2020), p. 90; 7P tjz&X o2 A -HAXA SHefHg
73R 5 8RR A (Comprehensive and Progressive Agreement for Trans-Pacific Partnership, CPTPP)2] A
295% = “7F YA A=) oAl £ATE W2 sk ol diste] Al9% ABEISDS)Y] A&
A SRS Holgh 4~ QITHA party may elect to deny the benefits of Section B of Chapter 9 (Investment)
with respect to claims challenging a tobacco control measure of the Party)” 1. HA|StH FH1A] A ISDS
Aa AARIE APDsERAL, ORRPIR 2 4J7E22-5 5 FTA(2017) A8 A2z oM = “GAr=o] FufiA|
ZAe HstoiA = 2 Aol E ot FH= A71E 4 it(No claim may be brought under this
Section in respect of a tobacco control measure of a Party)’2}1l FJr0 24 W} YAJR 02 1A
U ISDS A4 7hs/d2 viAlskL Qloh
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HIRE g AW 5 A oY, I 2 AF kA Aol tiei A= ISDSTE A7 E
A7V SR8 Cargill v. Mexico Aol A+ HAIE AE7}F ‘a3 &4<A 5 (High
Fructose Corn Syrup, HFCS)’©] &% 250 A5g H33la olo thdk UL A3t
AAS AYsA, vl= AEF7Y Cargill©] :rU] 5484 (The North American Free
Trade Agreement, NAFTA) Chapter 11 9|8k 543t Ado|th. SA|RA R WAV} =
Wit AR ARS ARgshes Agolle *ﬂ% ] <= FASHEAME, 9= FAAl
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A BSE 93 22Xt s
Canadian Cattlemen for Fair Trade v. USA Aol 4= 2003\ Flythol A A gl A3l
3 ZBSE, 3-51) A o] %, vl ARIL FFEA 2 AERK B E HH o= sy

THE 4137] 2 A9e] $Ue AR FAA AT S04 D B 719E0] NAFTA
of 2Ast] FAE A7ISkTh et FARARE P TRIS0] FASE La7h v
g Aol T Zlo] oflehs AL ol f BUAL Tt AL AT

Roussalis v. Romania AFAANA= 82~ 239 Exx7 ZnfuoloA AZHA-E ¢
& AT £ ARIe] FASgo, Fohiol AEHHR o) BU 7| Ee FHHES
A EFA TFAE Asfshs B AA B Ao AEekd TEs T8 X3t olE
FUBATKE ol 2 FAFA 39 2 AL ZHT R0l SALADO Fohfop
3 Aol ol HIAARl AF By AT v|H] S8 FFRA HFd digh

A a4

$e18 TAF R YEadthon old] FABHLE 9 AEHA B

57) Cargill v. Mexico, ICSID Case No. ARB(AF)/05/2, Award (18 September 2009), pp. 1-2.
58) Ibid, p. 84.

59) The Canadian Cattlemen for Fair Trade v. United States of America, UNCITRAL/NAFTA, Award on Jurisdiction
(28 January 2008), p. 124.

60) Roussalis v. Romania, ICSID Case No. ARB/06/1, Award (7 December 2011), paras. 611-632. = AF10f|A| =
B TR £A1% ohe 2ojolo] ARAR], BAPIAL Udst Aokt B ke 5 bR
ZAZ0] A A= A
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) 222 DY) AD 2O, F £X7E A Hol Ak 28

B ANEAY o8 AF FRoE BETowA FFRA Y AENIA B FA9) 4
B8 AFAZD Sk Aok Mol ALHOE AHH I Yrked ol 2AFHFE e
AAFE AT AR HBSE T4 S 2 FFRA B 4F FAN cfste)
oA AE714 0] Aa e, AA B0 oA YriE A U
%% 2402 1SDS AY] Aol A =Yl thE ¥ FHOE FEATE BHE
21tk

Olympic Entertainment Group AS v. Ukraine A4 = 2009d $-Zgtoly HHI} 35
22 9 BESE A Folen faleld o e SU A9E 28 A =
]

A 715 Thes) HFole e gatoltt AR} 1%k Tk AL F L8] sk o] w

61) Ibid., para. 659.

62) Ibid., paras. 684-692. “..food and safety policies are commonplace in many countries and promote an im-
portant public safety purpose, namely public health. Each of the State authorities’ decisions was motivated in
regard to these food and safety regulations.”

63) Anne Marie Thow, Benn McGrady, “Protecting policy space for public health nutrition in an era of interna-
tional investment agreements”, Bull World Health Organ, Vol. 92(2) (2013), pp. 139-142; Amandine Garde
and Jure Zrili¢, “International Investment Law and Non-Communicable Diseases Prevention: An Introduction”,
Journal of World Investment & Trade, Vol. 21 (2020), p. 662; Penelope Milsom, Richard Smith, Phillip Baker,
Helen Walls, “International investment liberalization, transnational corporations and NCD prevention policy
non-decisions: a realist review on the political economy of tobacco, alcohol and ultra-processed food”,
Globalization and Health, Vol. 17(1) (2021), p. 16.

64) Eric Crosbie, Angela Carriedo, Laura Schmidt, “Hollow Threats: Transnational Food and Beverage Companies’
Use of International Agreements to Fight Front-of-Pack Nutrition Labeling in Mexico and Beyond”
International Journal of Health Policy and Management, Vol. 11(6) (2022) p. 724; Gintare Matonyte, “To
what Extent Can Investors Challenge the Measures against Sugar-Sweetened Beverages in Investment
Arbitration?” (Master Thesis, University of Amsterdam, 2019), pp. 35-36.

65) Olympic Entertainment v Ukraine, UNCITRAL, PCA Case No. 2019-18, Award (15 April 2021), paras. 15-37.
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H|1

2 YA oR FAE Sls) SeolE BTEIL, FEH ADYIZ glo] 4] AAE A
W 2L 2o thd BAE AEEH gglons ol g HAle] WS PojA

golv] FET $luko] SRaitka Fgakedrheo ojo] sl $-eholihs FA
A FAAFAR) wek FFRA 5 Aole] WA FAE 58 AFsA ko,
whebd =7hagle] WAlelA) SPETh whakalgdhen

olof] TAJAGFE= 48 o] o] o 2EYol-e-Ieto|u) BT #A1HS &
ZELS QAN AFTANE D20 2A A B2 S A 83 Methanex A3 Philip
Morris AH1-& 4831 571A] AAPIE, & (1) A12l(bona fide), (i) &< 52 (public pur-
pose), (iii) HI=XFE A (non-discriminatory), (iv) A A3} = o (v) HI#4 (proportionality)
< At BESIATh® FABATE= 9 FAgtelue] 237 BHREAIY A4S
FeRAY FFEE FAS g o] Foizl M2 s, FEA AV
obd Al HAE T2 Foll7IZtelv B4 jlo] S22 g MW FA% A B A
oJHi, 1 A FAAe FAE A o2 vt A0 24 I
g3ttt Aesiithe) 1o wEt FAVATE TS AN 18sk Sl
)& AAEA I, FET #d Aol thefjAl= ofr] 148 fIRte 2 Fglo] =&H o]
4 EEE Add Jgav) gltka Bkt

}

2. 78 20 Brlo)gel IE 23]
71 oloFE |

1) Signa v. Canada
Signa v. Canada A& NEZZZEAM] A4HE (Ciprofloxacin hydrochloride)©] 2= 33 A

Ane A WAz AW oOFE AZHA Signa7t AUTH A% DF HHoNA
AMtrel B8 Be 228 SART FA7} AR AT B Ahdthe] oekE

66) Ibid, paras. 63-73, 118-124, 134-136.
67) Ibid, paras. 74-84, 125-131, 137-138.
68) Ibid, para. 87.

69) Ibid, paras. 91-116.

70) Ibid, paras. 132, 139.
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< olF v/ o= FEE Ao® A AT

2) Apotex v. USA

Apotex v. USA AP oJokE U 2 Aol gk A S, 20091 d vl= AFo k=
(Food and Drug Administration, FDA)©] 7uith A2 A2k A1 Apotex ] A ZA]Ad o]
sto] A 23F 2 7 A Current Good Manufacturing Practice, cGMP) &5~ o] 5ol 3 AALS
AN A3 e Ao A AR o ofFo] E K (adulterated) A ER Ol S|FTITHaL ATHS}
o, ‘U7 H(Import Alert) o2 A3 TET0 o= AAF §lo]= U]% =730l A wE
P SAE 4 e X 2A AHZ 0= Apotex?] Pl U AFYS E BHAS

= 2 «
ofoFE-& 353t vl Hate] =S AAS I 2 29 - FAHY Ala"ES

=

¢

i

71) Signa S.A. de C.V. v. Canada, Notice of Intent (4 March 1996), pp. 2-3. <https://jusmundi.com/en/docu-
ment/other/en-signa-s-a-de-c-v-v-canada-notice-of-intent-monday-4th-march-1996>

72) Ibid.
73) Ibid.
74) Ibid,, pp. 3-4.

75) International Institute for Sustainable Development, Private Rights, Public Problems, Winnipeg: International
Institute for Sustainable Development, 2001, p. 101.

76) Apotex Holdings Inc. and Apotex Inc. v. United States of America, ICSID Case No. ARB(AF)/12/1, Award
(25 August 2014), paras. 2.1-2.25, 2.37-2.44.

92



O SHEFAZ oM Z71o| 7MEE SSEHER|

AR AEIATL FE3HATET) 2011d FDAE AAAF & FYUARE sASH oY,
20123 HTAEL m=Ho] NAFTA A1 W=vd)$- o % H&=t)$- 2 FET o35
ettt FAet FAE AZISHATE® old ml5 HF= FDAY A& sFRA
o 5x03 ol AIe fAATHS A FoIa, Apotext AZFLA7|ES
AZVsA fdtetsl o o]of ths)A= Apotex S5 1’4—%01 A B ol vl 7]

Aol “FAFSE J3(like circumstances)’ o] AA| AT HFEFELITE79)
ole] FAMAZFEE v AR A 2A7} FFEA B s A Fedola v
Al A3 PAATHE HEs AL, Apotex®] HT-F 717H8FATES0) 53] & ARzl ol A]

TABER= T B Ve 387 we HEska AYA= AR 549 o
2 4l

e
ot
X
{o
(i
N
o
\1
,d
r‘ (o]
g,
iy
o
of
12
=2
x
A
AN
N

T Zxsiginksh & A
o] FTRA BHE BHoZ YA FAAFS A 253 AL HollA 9]¢

7} Aok
3) Les Laboratoires Servier v. Poland

Les Laboratoires Servier v. Poland A2 HTAE5L T2~ A|f3Az, EHE BA
Fro] AFRAE0] AxgE oekFo] Al & 7Hmarketing authorization) 7§41S AF-gH O
oA BHIEZE Ado|ths) 98} A2 AREA = EHE AUF AIE FHAY A 7]
Foll Z8H(harmonization)A|717] 913 #H PEE AL, 1ol whet SIh=E FHE
GA FESE BE oofFel tia] Al s7F AN HAE AXNESR oF-3Eitksd

77) Ibid., paras. 2.26, 2.45-2.46.

78) Ibid., paras. 2.27-2.33.

79) Ibid., paras. 2.59-2.68.

80) Ibid., paras. 8.40-8.78, 9.15-9.72.

81) Ibid,, para. 9.37. Y2 t}2u} 7T} “The Tribunal also recalls in this regard the decisions by NAFTA and
other international tribunals emphasizing the need for international tribunals to recognise the special roles and
responsibilities of regulatory bodies charged with protecting public health and other important interests....the
need for international tribunals to exercise caution in cases involving a state regulator’s exercise of discretion,
particularly in sensitive areas involving protection of public health and the well-being of patients.”

82) Les Laboratoires Servier v. Poland, UNCITRAL, Final Award (14 February 2012).
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2}, A3 (substantial) 237} AT, A-F-B (ownership) ¥ o g} <=9 (benefit)oll T
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sy WA B APR AARE WA oiRE Bheks WA, Y 247} 38
) B, d B AR E

B ARE 3FRA BAe 2xeh seleks Fote) AL A8 WA AR 2

AL, 29A 8 AARE Fall RIAPEA-HIEA 5 TAIE 23S dYE] AETOEN

83) Ibid., para. 40.

84) Ibid., paras. 80, 89-90.
85) Ibid., paras. 102-127.
86) Ibid., para. 215.

87) Esmé Shirlow, “Les Laboratoires Servier, SAA, and others v Republic of Poland”, ICSID Review, Vol. 29(3)
(2014), pp. 560-562.

88) Ibid.; Les Laboratoires Servier v. Poland, supra note 82, paras. 576-577.
89) Les Laboratoires Servier v. Poland, supra note 82, paras. 569, 574-575.
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4) Eli Lilly v. Canada

Eli Lilly v. Canada AFANA = wl= A|2FS]AL Eli Lilly7} 7612729 %) 357} (ADHD)
A 2AIQ Strattera2} A1 AE X 5A|Q Zyprexad] Ut EHE EAst J=H,
Ayt o] a3 E5& FaE AT tlA v ZHATOD vt H

8§ A& (promise utility doctrine)’ol] we}, k&l i3 FEI YFS Q75
Z(utility requirement)’ = FZ31A] AT ol E E3E FEE 3FHTER) o] ti3]
20143 A1 AUTE Az SAE AVIsH, it Mol & fld HeE
TEo] 55y B9 A M-S 523 W7 (dramatic change)dt 712 NAFTA HA%
£35 B35 o, 53] I8 2 FET o5 Sl sidd ol F48k3ithes) vhd vt
o AHe= T2 ‘/\]7—‘1 B (ratione temporis)®] FA S FHHAA 84 81 s =
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o)1}

ool TAAFR= 71 A AA g Fr1A e AukA o Tk ¥ A
ol Ao e/FRteZ Ajslr] ojda, Bt Tk ‘APH <] (denial of justice)’
Fol EAE F oS HAZ stEA, iUt HY Fe 2 S H AF s E 1|50

= LqL A BE2 o] HXAHola Bl (evolutionary) 3144 ] Aol sgTIriaL

il

+

HIE o] AR Jiutt AR F5RAS AHAQ dHoE YAl A& oAl
TAE 55 FE BAL T oofFo] AAlE Gyt J=A, SAlA kAo

90) Shirlow, supra note 87, pp. 565-566; Valentina Vadi, “Towards a new dialectics: Pharmaceutical patents, public
health and foreign direct investments”, Journal of Intellectual Property and Entertainment Law, Vol. 5(1)
(2015), pp. 184-185.

91) Eli Lilly and Company v. Canada, ICSID Case No. UNCT/14/2, Final Award (16 March 2017).
92) Ibid, paras. 5, 71-94.

93) Ibid., para. 5.

94) Ibid,, para. 6.

95) Ibid., paras. 350-351, 366, 374.

96) Ibid., paras. 385, 389, 442.
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% FAE A718HA
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FA HolM =7k Al AFFo] Q1A= ofof ghrtar whilkekG
= B A Ayt BgA 99l B3 B 2 EA ] V)

]:]
gn
A 7o Mol £8 L FET 91 742 AR %L AFE 714sschio

03]
=

<

kAR O 2 Doutremepuich v. Mauritius A ANAM e Zi2~ 52 FARA7F 22 U

97) Dialasie v. Viet Nam, UNCTAD Investment Policy Hub. <https://investmentpolicy.unctad.org/investment-dispute-
settlement/cases/423/dialasie-v-viet-nam>; see also Mitchell, supra note 39, p. 3.

98) Melvin Howard v. Canada, PCA Case No. 2009-21, Order for the Termination of the Proceedings and Award
on Costs (9 August 2010).

99) Minnotte & Lewis v. Poland, ICSID Case No. ARB(AF)/10/1, Award (16 May 2014), paras. 1, 28-113.
100) Ibid., paras. 81, 90, 128, 153, 174.

101) Ibid., paras. 29-31.

102) Ibid., para. 217.
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JERF A= +F L AA HAHY FHRE {3 77k FAIEA<F B A = ISDS
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WSl FET oJF 8 53 24 % e skt

Centauro Capital and Natanor v. Colombia A1 X = S0} AE7T A &4 75

103) Doutremepuich v. Mauritius, PCA Case No. 2018-37, Award on Jurisdiction (23 August 2019).
104) Ibid., para. 236.

105) Achmea B.V. v. Slovakia, PCA Case No. 2008-13, Final Award (7 December 2012); 0]<} o/\}@' Ao =
HICEE B.V. v. Slovakia AF710] Qlou, o] ARoA= EAMAPE ofdA| 7P §AF 25 5l o]F0]
2 Ex12A, 6% SA1Ro] wEste welol sigelAl s} Baol SEA o §t 717
Qit}. HICEE B.V. v. Slovakia, PCA Case No. 2009-11, Partial Award (23 May 2011).
<https://pca-cpa.org/cn/cases/10/>

106) Achmea B.V. v. Slovakia, supra note 105, paras. 238-239.

107) Ibid., paras. 278-295, 352.
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108) Centauro Capital and Natanor v. Colombia, ICSID Case No. ARB/25/5, ICSID Case Details.
<https://icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/25/5>

109) Lisa Bohmer, “Health Insurance Company Puts Chile on Notice of Treaty Dispute”, Investment Arbitration
Reporter (26 January 2023). <https://www.iareporter.com/articles/health-insurance-company-puts-chile-on-notice-
of-treaty-dispute/>.

110) Tecmed v Mexico, ICSID Case No. ARB(AF)/00/2, Award (29 May 2003), paras. 97, 105-106.
111) Ibid., paras. 115-174.
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112) Ethyl Corporation v Canada, UNCITRAL/NAFTA, Award on Jurisdiction (24 June 1998).

113) Ibid.; Global Affairs Canada, “Cases filed against the Government of Canada: Ethyl Corporation v. Government
of Canada” (2017). <https://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/
disp-diff/ethyl.aspx?lang=eng>

114) Milsom P., Smith R., Baker P., Walls H., supra note 63, p. 10; Z2{L} 7juttie] MMT A= 7Ryt &
AR U HAA sig 2R tishA o]o)S AlZIstiett FE PR T RHE S oA F7
oA Bl ZE = ol Qlo] ISDS 1 gthe A Halo] T dolor wI] offth= Y& qlth
Christian Tietje and Freya Baetens, “The impact of Investor-State-DisputeSettlement (ISDS) in the
Transatlantic Trade and Investment Partnership”, Minister for Foreign Trade and Development Cooperation,
Ministry of Foreign Affairs. The Netherlands (2014), para 76.
<https://www.eumonitor.eu/9353000/1/j4nvgs5kjg27kof_jOvvik7mlc3gyxp/vin8exgvufya/f=/blg378683.pdf>

115) Methanex v United States of America, UNCITRAL/NAFTA, Award (3 August 2005), Part IV-VL.
116) Chemtura v Canada, PCA Case No. 2008-01, Award (2 August 2010), paras. 123, 266.
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117) Pac Rim Cayman LLC v. El Salvador, ICSID Case No. ARB/09/12, Award (14 October 2016), Part X.
118) Mitchell, supra note 39, p. 4; x|, 48, o] & 51), 212¢H.

119) ADP International and Vinci Airports v. Chile, ICSID Case Details, ICSID Case No. ARB/21/40.
<https:/ficsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/21/40>

120) Lisa Bohmer, US-Based Insurer puts Chile on Notice of a Treaty-Based Dispute, Investment Arbitration Reporter
(14 May 2021) <https://www.iareporter.com/articles/us-based-insurer-puts-chile-on-notice-of-a-treaty-based-dispute/>;
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ISDS Impacts, “Law Firms and Corporations Threaten to Sue States over Measures against COVID-19”
(January 2022) <https://isds-americalatina.org/isds-and-covid-19/>

121) Cosmo Sanderson, “Peru warned of potential ICSID claims over covid-19 measures” Global Arbitration Review
(9 April 2020) <https://globalarbitrationreview.com/article/peru-warned-of-potential-icsid-claims-over-covid-19-
measures>; Hellenic Lotteries v. Greece and HRADF, LCIA Case No. 215123, Award (12 September 2023);
Susannah Moody, “Greece sees off lottery company’s covid claim”, Global Arbitration Review (23
November 2023) <https://globalarbitrationreview.com/article/greece-sees-lottery-companys-covid-claim>; Lisa
Bohmer, “Changes to Mexico’s electricity regulation in light of pandemic prompt threats of investment
arbitration claims” IAReporter (18 May 2020) <https://www.iareporter.com/articles/changes-to-mexicos-electricity-
regulation-in-light-of-pandemic-prompt-threats-of-investment-arbitration-claims/>
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122) Ross MacKenzie, Annalise Mathers, Benjamin Hawkins, Jappe Eckhardt, Julia Smith, “The tobacco industry’s
challenges to standardised packaging: A comparative analysis of issue framing in public relations campaigns
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89014 = EX1oA| 0] Adst FAIUEHS T} o] WAISHYITE “the Parties reaffirm their right to
regulate within their territories to achieve legitimate policy objectives, such as the protection of public
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of #et AT, TAEFALE STEE), Al47= (2020), 17-19%.

126) Mitchell, supra note 39, p. 11.

127) Ibid.; Agreement to Amend the Singapore-Australia FTA (signed 13 October 2016, entered into force 1
December 2017), Chapter 8(Investment), Art 22; &9 F 56) & &%,

128) Mitchell, supra note 39, p. 12; Agreement to Amend the Singapore-Australia FTA, supra note 127.
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129) Mitchell, supra note 39, pp. 12-13.
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7-B, 3(b). Y= 21 2t} “Non-discriminatory regulatory actions by a Party that are designed and ap-
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estate price stabilization do not constitute indirect expropriation.”

131) Freya Baetens, “Protecting Foreign Investment and Public Health Through Arbitral Balancing and Treaty Design”,
International and Comparative Law Quarterly, Vol. 71(1) (2022), pp. 158-159.

132) Norway Model BIT (Draft) (2015).
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137) United Nations Commission on International Trade Law (UNCITRAL), Working Group III, “Possible reform
of Investor-State dispute settlement (ISDS) - Draft provisions on procedural and cross-cutting issues”,
A/CN.9/WG.III/WP.253 (2025), Draft Provision 19.
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[Abstract]

Public Health Measures and State Police Powers in
Investor-State Dispute Settlement

Youngok Kim

The police power of the State has emerged as a critical issue in international investment law.
While international investment agreements (IIAs) have traditionally focused on the protection of
foreign investment, various regulatory measures undertaken by States for public purposes increasingly
affect foreign investors’ interests, intensifying the tension between the two. This tension is
particularly pronounced in public health, where States regulate across areas such as medical
services, disease prevention, food safety, and environmental health. During the COVID-19 pandemic,
concerns also arose that such measures could trigger investor-State dispute settlement (ISDS)

claims.

Against this background, this article analyzes the legal standards governing a State’s public
health-related police power in the ISDS context and explores ways to balance effective public
health policy with foreign investment protection. It first examines the doctrine on the State’s police
power and the international legal norms of public health under human rights treaties, WHO and
WTO instruments, and UN resolutions. It then analyzes ISDS cases in four categories: (i) measures
restricting goods, services, or activities directly harmful to human health; (ii) healthcare-related
measures; (iii) environmental protection measures; and (iv) measures indirectly affecting industries
unrelated to healthcare. Finally, it examines treaty design approaches to more securely safeguard

States’ police power over public health.

The analysis confirms that ISDS tribunals apply a multi-layered framework — considering
indirect expropriation, fair and equitable treatment, and the police powers doctrine — rather than
a single standard. The purpose, non-discrimination, proportionality, and scientific and international
grounding of a measure serve as key factors in assessing its legitimacy. While tension between

public health protection and investor protection is structurally inevitable, the two are not mutually
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exclusive and can be reconciled through doctrinal refinement and institutional design. Future
investment treaty drafting and interpretation should therefore explicitly reflect protections for

public health-related police power, substantively ensuring States’ policy autonomy.

keywords: = A FAHEA(ISDS), = A FAFH (International Investment Law), T8 $HPolice
Powers, Regulatory powers, Right to regulate), &5 E.71(Public Health), 71415
(Regulatory Chill)
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University of Cincinnati Law Review Vol.94, Oct 12, 2025)
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51) A1 7HRI7E 2 dlolel g @ijol 841 o 28Md 4 gloo), Welxto] Mede EFsor dict
& old wsic Az,

52) ZAHA oA EPA A 3K(negative externality)2] UAf2tS §gF UE-9] m] LA (Pigovian Tax)
Wdolgt & £ Qo A 84S =0lt Al oA YREHEAN JBA 23 AMEE 24 &4
sk A0, A A4S Fofl AR 2 Aalshs 244 R gute 7R 9t} A=, &9l Al
g ‘dAlste] A 0] LA7F Basie 7R A= s Al 7]go] 7Y 2 &8 Y= <l
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2H9] HA BRI F(minimum standards) 2 7 Z1S AL =5 THY 204

53) Adam Buick, “Copyright and Al Training Data—Transparency to the rescue?”, Journal of Intellectual Property
Law & Practice 20(3): pp.182-204, 12 Dec 2024, p.186

54) UC HZ2j0jjste] w491 Haimo Schack A|AIAj4td AHA7F 22 £E] AR &3 (operating erga omnes)
= A'd Ao H2j(absolute right)2tyl 29ttt &, AXE-Z Alshist A7t 19107 lsiE 71 o]
ofyzl slig HYE T A AAo] 7163 S st Aoz QAR o] o]A =& uigos
Al AEF9] &8 A oA ol = Hall3gol izt 55 U384 e AAE 4 s Aoz
A7t (Schack, H,, “The Law Applicable to Unregistered IP Rights After Rome IL”, Ritsumeikan Law
Review, No. 26, 2009, pp.129-144, p.130)

55) H|2 FKBerne Convention for the Protection of Literary and Artistic Works)
“Article 5

(1) Authors shall enjoy, in respect of works for which they are protected under this Convention, in countries
of the Union other than the country of origin, the rights which their respective laws do now ormay
hereafter grant to their nationals, as well as the rights specially granted by this Convention.

(2) The enjoyment and the exercise of these rights shall not be subject to any formality.”

(3) Protection in the country of origin is governed by domestic law.

A3 A A AAEH A (TRIPS Agreement, 1994)

“Article 1 —Minimum Standards of Protection) “Members shall give effect to the provisions of this Agreement.

Members may, but shall not be obliged to, implement in their law more extensive protection than is required
by this Agreement.”
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2R PRES s Qom, AAE AP RS Ao
Th o] e =0l AL AR AAIS) ARAS o 9Al AHT Al wek =) A

A7 g2k = 9] ool tigk AP =0k $ad ¢ Tk AR, oA AL AF=

(Article 9(1) — Berne Incorporation Clause) “Members shall comply with Articles 1 through 21 of the
Berne Convention (1971) and the Appendix thereto, except for Article 6bis on moral rights.”

56) ol HlEFf M52 U=Tdhe UA A TRIPS F74 9] 3T B A E(three-step test)2F0] A4 =
2 oplg 4 9ot

57) W, ZAMA AT Bv 2eAA Tlolg HAS AR Al stollM AtsstEeg Bl efolut
TRIPS §49 ARA 78 o] Hx] Sk 4% Al=e] Rt MRl ZAPgAY Agto
2 S Alglo] et BANG RETS Ral 4 ok AMA AR 2estn 9Lon, of: AxtEe]
A Az W J1ETE Wl gUoR 2 4 9
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& WAE Uteol, olF a2 AR |, 28704 ZAHA A SR oFs

59) ARz 2P0 1FAN|(Google Tax), Z=0] YAIZA| =9 52 Aol ofd £AYE AAlE
grg ZA M2 A 2AIE sidse Ale2 = 4 Qo
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61) © HAE 7]3}_4 t\ﬂ 33_94 7110 Hu]-E}]] }\]-O"gl-é 7:] 5].@;\1 IagfiL ] Ol XI5}
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62) 0]=9] H|YHIAI AL A ”J;*(TaXpayerS Protection Alliance)= 1545 Ao tieh B A2
oA da2lg, AsAls 2R, o= Qg AEs SO Rfste *lj" APEA A5 (discriminatory
ax)ol2tl sPIe Siet, Zle A e BEo2 AR =A Aol ofn] Yeptal 9l
(TPA, “Taxing Bias: ALEC’s Al Equity Framework”, July 18, 2025)

63) 197A0IM ] B2 AME(RMR)S Aol 287l SH(a)d ZNIUH FAHE of g Beeh BA
2z ZHT 4 A7t sk vl AVIE 4 e, 237t B (Compensation)o]2h= &-015 AHY
Qb 12, & B 2 O A Aol Folole I S aat ARt tieh 7HX] & -R(feedback)
= oM 55571 tzoltt
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66) OpenAT= AT A|28J0] QHRIs} BeIsl] SolatE2 §Aal] Hall Alregulation)’t L Ralrhs o
S s/iAo g dre]1 Qlom, (Open Al, “Our approach to Al safety”, April 5, 2023 -
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A7t B sttty gl ub QIth (Ed Osmond, “OpenAl CEO says possible to get regulation wrong, but
should not fear it”, Reuters, September 26, 2023)
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B R EHL A= Qlct. (Shumailov, L et, “Al models collapse when trained on recursively generated
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Harandi, “The Extra-Territorial Impact of the European Union’s General Data Protection Regulation on United
States Businesses”, University of Denver, April 25, 2025.
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[Abstract]
Generative Al Copyright and a Two-Tier Compensation Model:

Toward a New Cultural Social Contract for the ‘Super—-powered Literary Girl’

Yum, Kyuhyun

This study proposes a new approach to Text and Data Mining (TDM), which has been
indiscriminately conducted in the training process of generative Al It critically examines how
existing discussions, based on copyright law and focused solely on one-time reproduction and
use at the ‘learning stage,” fail to adequately reflect the compensation structure for the commer-

cialization process that occurs extensively after learning.

To this end, LLMs are likened to a ‘super-powered literary girl,” emphasizing the need for a
separate taxation-based regulatory framework for the ’super-power’ possessed by generative Al.
Reflecting the asymmetric characteristics of Al technology, this study distinguishes between 1)
the training stage and 2) the utilization stage, proposing the introduction of a ‘Two-Tier
Compensation Model’ that applies appropriate compensation based on copyright law for the

training stage and a taxation system based on revenue for the utilization stage.

At Stage 1, TDM is regarded as either traditional copyright infringement or a form of
legitimate appropriation, and a differentiated compensation system by data type is proposed. At
Stage 2, noting that original data does not remain within the model, the study advocates for
introducing a purpose tax in the form of contributions to the overall ‘creative ecosystem,’ rather

than individual rights remedies under copyright law.

Furthermore, this study addresses potential controversies such as double taxation and innovation
deterrence that may arise during policy implementation, and presents an implementation roadmap
including international cooperation and domestic law amendments, thereby proposing a model

for a new cultural social contract in the era of generative AL

Keyword: Generative Artificial Intelligence, Text and Data Mining (TDM), Limitations and
Exceptions to Copyright, Two-Tier Compensation Model, Purpose Tax
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3, A4 AAY Hape] 3RS AR d oy AHEAh £33 HaHEAe) A
aAAE BEnal shA, Faddds gA A8 e S AY SR HAF
e dFE AT g dua sk wEkA, SASAd EAVE vkl 2 deets
AT WES FAaHdse 244 Heor MAT = fltka 3tk

2. AR FH2AA S P FHAA)

7t SMEo| WE FHAEX

——y—

TASA B e HANA L ALEe FAFE wet IA F 7R AAR
7 o AUtk A, ICSID FA T2 AR FAREL ICSID Fefel A2 4
(self-contained)” E4Joll whe} 25 HYo] opd ICSID AHF-=o] kAl A 02 A3 EE Y

A3l(ad hoc Committee, F4=HAB) ol A F 4 Axp7F PAth =4, UNCITRAL <At
Z] ICSID =7} (Additional Facility Rules),9 18]l 7€} AASA|7132] Sl 12 <10

6) Fraport AG Frankfurt Airport Services Worldwide v. The Republic of the Philippines, ICSID Case No.
ARBJ/03/25, Decision on the Application for Annulment of Fraport AG Frankfurt Airport Services Worldwide
(23 Dec 2010), para.258.

7) RFA, Y] =&, 1109

8) Orascom TMT Investments S.a r.l. v. People’s Democratic Republic of Algeria, ICSID Case No. ARB/12/35,
Decision on Annulment (17 Sep 2020), para.128.

9) ICSID Z7}7A10] of3) FAJTA o] Ueixl L, FA1x] 27te] Welo] o) FAimAol HAH ARIE 22
NAFTA AP1ES $402 89013 4 Qlth NAFTA BN EASANE A5A 02 Al7IEUH 19909
ol ol o] olet Aficiel WA} ISID Aloro] ofUigloll 40l Alo] ICSID A7)t
Ao 9Jsff XIPE] It} o]2|st AFAE %, Bayview v. Mexico, Cargill v. Mexico, Feldman v. Mexico 52
O] 719 HAR R 2k B0z FUel FAAQ Afuciel Wl HAEAIS Myt

10) ¥g=9] AA}EAL7]H9] LCIA(London Court of International Arbitration)Of|A] SAJEX7T XISHE]E Occidental

v. Ecuador AF1-2 ZAYA|Q] SAH HAA FAERTE XYL ATt (Judgment of the High Court of Justice,
Queen’s Bench Division of Mar. 2, 2006 in Occidental Explor. & Prod. Co. v. The Republic of Ecuador,
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Case No. 04/656, [2006] EWHC 345). E3t, ZA|AFA35]0) 4 SRHUICC)o|A] X885 Kaliningrad Region
v. Lithuania AFA9] 73, ICC7F 2R 2] 7t ZAIAI = o] glof mbe] HedojA FA-EAPT ZIeYE
C}. (Judgment of the Paris Court of Appeal of Nov. 18, 2010 in Kaliningrad Region v. Lithuania, Case No.
09/19535).

1) 29I HRAo|A] 5 921] EALEAEY F147440] U2i5om, FRI5 0.2 Petrobart Limited v. Kyrgyz
(Apr. 13, 2006), Nagel v. Czech (Aug. 26, 2005), Sedelmayer v. Russia (June 15, 2005), Mercuria v. Poland
(II) (12 December 2024), Festorino and others v. Poland (20 December 2023), Triodos SICAV II v. Spain
(27 March 2024), CEF Energia v. Italy (27 May 2024), Foresight and others v. Spain (28 June 2024), Greentech
and NovEnergia v. Italy (17 June 2024) 5-°] )t}

12) 5FF, VdAHEAIE, BFYAL 2001, 93T,
13) 1CSID o} A2zl “EA A AR olstolAl ) 7%
AT A fxo8Efofof oty (i7dgto g, AAA FA £3R&
O]'Jj— Mq'-
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14) SHget, “IRIEAISA] WP FA - Gt 7tx2 AHEE FAHoR 2, FAHEAL, 20229 A3,
5H.

15) o] 39, “TAFAER FHAALG0] 84 e A, FAAYAL, A2IE A2 012, 12), 1867,
16) Noah Rubins, Judicial Review of Investment Arbitration Awards, NAFTA Investment Law and Arbitration,
Todd Weiler, 2005, p.363.

17) thstgl=o] AR T &l Dayyani v. Korea(PCA Case No. 2015-38) AFl 9A] ZAIEAL & 2E HE
o] Blg7i 2 RlgElo] AW 5w BAME Y] of2 e, = AsHHAAY ST A
A4 TA([2019] EWHC 3580 (Comm))9h2 57i%]o] Qlct.
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3) Hdo Mo TARA Haad

UNCITRAL SA712 AAANA TAA = HAosde] d@Pde 2As= A4l
HA AZdH oty dith FAE A (International Investment Agreement, IT1A)-> ICSIDU}
UNCITRAL FA7H2ldl wE SRS AR, AR AH S 24 T4 olF
o] BAZ EATFE A7 Lutlolnh. ey olsjHAIZE HetA tHste SA™A
ALZol] FAA o golalret AAA o7 ¢ ojHr) ojAY FAA 7+ Fovt
e Ae, SAAE SATR YAt SABAERY] AFoE AT FAA
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18) 2&A, TCSID FAHRY FaAe ALy, n2ioista ARSHY] =g, 2015, 29,

19) UNCITRAL % A4 Al18%& A1} If the parties have not previously agreed on the place of arbitration, the
place of arbitration shall be determined by the arbitral tribunal having regard to the circumstances of the case.
The award shall be deemed to have been made at the place of arbitration.

20) Ecuador-United States BIT A|5%& |53} provides that a non-ICSID arbitration shall take place in a country
that is a party to the United Nations Convention the Recognition and Enforcement of Arbitral Awards. This
requirement enhances the ability of investors to enforce their arbitral awards. In addition, paragraph 6 in-
cludes a separate commitment by each Party to enforce arbitral awards rendered pursuant to Article VI
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Al FAA AA wAYUZo] vpEEojoF @t B Yoyt Ha Mate] dudH A7
e TEAOE GHs] S A =7F HAe] Akl oEste A AAE dol, 34
FA AR HAAE AFshe AL HA S FsleAE =ort A58 S 41
AT}23)

Ct ICSID SrHEHY F| A HX}
DAL

ICSID gob2 FABA thet =HdA=2A v 7]7< HadddE 5 Ha
AES &&3tal Tk ICSID AAl= Fek voll Bef s, A4, Haol a3 =3=
B g A HAAR A x"og FATge] a8 Bste = ) e A

procedures.

21) Occidental Exploration and Production Company v. The Republic of Ecuador, LCIA Case No. UN3467, Award
(1 JUL 2004), para.1l.

22) A, SAIEASATEEL] Ao SAA HEe] WY, FAMSel =S, A51E Al25(2006. 8.,
1519,

o

23) Susan D. Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law
through Inconsistent Decisions, (2005) 73 Fordham L. Rev. 1521, 1617-1625.

24) ICSID @9F A|52%& A|1%}: Either party may request annulment of the award by an application in writing ad-
dressed to the Secretary-General on one or more of the following grounds.
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26) Van den Berg, A. J. (2014). Should the setting aside of the arbitral award be abolished?. ICSID Review, 29(2),
269.
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dTe A AAZ R 7P MBI FAA0IM, 53] A9 e, 1Y, 36 2 FA
o
=

RIS SHA2A ST 88 BRED Ak BAFAN BT AR G2

=12 YAS st 24 F90 HA BEdls 19961 9= A1 (Arbitration Act 1996)
ojt}36) H W ZFafAalol| et AR AEA T AP A YA S SUlstste] BAks)
= A, =7F AR SR 9] eSS AR = HY UdlA A s " =

q 758 S5 sE HustA A=A

35) Queen Mary University, 2025 International Arbitration Survey: ‘The Path Forward: Realities and Opportunities
in Arbitration’;, 2025, p. 6.

36) G2 20254 7N EAH (Arbitration Act 2025)2 HESIP T, £Q /A YRS FXElo] &
Bl olE 7 =olil, FAEAN] aaidS A ofAlEy Wet 5 A HW 2 ZJetst K*OM
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33 ZA AeTEE FARARE] AAH BIW ) Aol Y= A FAAT}
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B AR wE ARG Harsh) Bk 53] o714 B Wy AR By BY
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510 o] Aol “mrgo] dist 349 7|32 FE HojA: ¢ "Hrpre A2 Ped] il

3%) 92 TSHAMHigh Courne] AF] AP BAS 9w Hesxo] o3t o|ojlgo] 48T uge 5] B
o} g a2 o]9JilAo] AIZ|E AR AN R | o] AN SEEE e At F Aol
Wt Y2 EFTh (EA: Essex Chambers, “Arbitration Act 1996: Section 67 and section 68 challenges in
the English Commercial Court”, 29th May 2025)
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39) Yalabik, F. T. (2021, January). The Impact of the Seat of Arbitration on Judicial-Interference: Do Sections
67, 68 and 69 of the English Arbitration Act 1996 Regarding Challenges of Awards Make London an
Attractive Hub?. In Annales de la Faculté de Droit d’Istanbul (No. 70). Istanbul University, p. 267.

40) = ZAH A2x Al1goA AR A-29] &sto] Tl “The provisions of this Part apply where the seat
of the arbitration is in England and Wales or Northern Ireland.”2t1l 175t )Tt
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o FABARI} U BEe) B 2L TUE FESHE Zlo] o, a2 3
g 2ol B AR A 0E AP ol Tk AYDE WAISHE FAY
2AY o) ERE B Jo] WAL DR VYL I

41) Penades, M., & Tent, P. (2018). Enforcement of Arbitration Agreements by National Courts: What Level of
Review?. Fach Gomez K, Lopez Rodriguez AM (eds), 60, p. 2.

178



=l
n

O d= SAHY Y FHAMTol| 26t o7 - SHFASAHEH| Cst M9l B8 MTE SHo= -

r
1l

AT AYsie] AR AAA BoloPg zehd A4S Wedo] AP, o
oM MY BRAE FEE ABHOR YA WAL FAlo] YU AR
AABHE o) ohijel, WAkt Helel Har|EE 2HPEATNS 4ns ik ol
o] FAe AA AU oWAE BAH HP

oee Helzr

ok —
4z of

B2 oM 12

o,
o
fx

2
=D
rr
12

ol
2
of

k)
o

H
ofN

A AAANA AeTZ L Ae8Fol W FHAiasgo|U Ae9xe Fart A2
2 ARES AEd & A8H-ola AAIZXQ HAoR HF AAS YT F
FAPFAY 9 e o] B Z B8 Jo|, =AY AL

!
nEs] 98 B2Ael AEAE Bast ok MAe A1Y Ase Heh o 3 sh

? 95 frAsH
AR WA ZAZE Ao 2A, B FHa Bl FE Adr otk FA R AR
E= dF 58S A YT Aotk BAo] HAHW Y FES HHeR
Adsh, Bgro] Astdo] YHAo R BTy Aok A¢ g BAHo] FE Y
S Mgtk o] A% FES FAZTE AL A= ATAE S Utk
ol2lgk &<l 9 A HAe o} 571 Mol ICSID HAH A3 24 43 fAL
sttt AlA, B WMotk Y= AN Sl A=EA, Hdo] 4B WEe
A A Aotk F2 Ae7xU Aozl SgaT) oS B0, W 4] o F
2 Qlsf e ago] AR A o] AH SdS At B & AT =N
A &S Fsketh A, B9 gkerolth G WA 7 WisHAl &8
He 2o E B AE e 4RE V€ SAREEE SR AMEEE sk

w e
o
v
i)
)
1
=)
=
of
hintd
(o
o
N

E)
ok

ol
ok
b
2
=
o)
of\
2
e

HAREE AAstL BA A AEHE Aashke G A IAAA Eolh



O BEREBHRT 2026 -02

£
ox
zll
E

Y= TAY AeTx A4 B o|A|7] ol Uit Mol AAel =&t
=2

02 Fadtust @ o), wEA QAEA HhE WS Tt k. of

®
e
2,
e

A

A S Stk wkeF SAIA] el HadAd tisf FAIRA das 58, I

2
ofy
=
Lo
>
1B
ox
i)
BN
o
ox
tlo
o
fo
rok
aw
ofy
=
>
b
1o
re
X
>
-

2
rlo
Sh
o
1o
N
AP
rok

R

& AL ol WA ARG AP AP S0 o8 2} Ak mebd WY
o 3718 AA 2U0E AFORM, BT WH 0FI} gt & 14 WU BB
& HTA Aoz WFse] BAY 47158 AT AAE 2o FANT LA 3
L o5E ga gtk B4, A U9 BA U D AT P o)n] FAR
AR} 14 Mol A% QA AES Akl el TREsA AaEdel B Paks
2Ae AP A Gl E 2T WL DFo) o) E715 qatekeepery TS 3
W, 4FHUl THE JPI7E U T WEA AN} WG R o] AgHE

4
St JEE WA dZ Fsae AT

7L AHA IR

g 15HYY GPF v. Poland AFA #4-242) ISDSO|A] FA|#| o] WHYo] SA|AAR

42) GPF GP S.arl v. Republic of Poland, SCC Case No. V 2014/168, 2, Judgment of the UK High Court on
the Set Aside Application, [2018] EWHC 409 (Comm).

180



n

O d= SAHY Y FHAMTol| 26t o7 - SHFASAHEH| Cst M9l B8 MTE SHo= -

1l

o] HAS oA AAtEtAL A e BAS AYA BFeA HolFs Sa% A

glothad) B A 2] EAARR] GPR(Griffinys SARE24 A2 ZHC nl2am} $4

o

s
Qe AFAPOL, olF A BE FTo| YL WAl Y S AR 3
g $AZ AN JIGEE S5 5 AL PETL FAFAT AF s
A R AR AESE o2 897 Ak AIAE TS, 2014 AR}
TERLE o] AAE BT FAAE o|d @ Y] AASE 8| Fape] 2 &
e UYL ol W)o]- SARZAEGE 71 BIT kol T30 FAZAE A
713k

&
—
M
re
o
=2
o
[t
>
X
o
=
2
i
ol
X,
=C~L_r‘
1%
S,)‘-'a
o
tu
X
<t
Y
D)
{0
o
-4
o
Ho
]
=
S
A
P~
ok

43) UNCTAD EAo Th2%, UNCITRAL FAI+Al0] <5l YAl ZAIRA 5 o= HLo|A FA™RPT
A= AP & B8 JAAXN S 92 21712 Gold Pool v. Kazakhstan, RAKIA v. India, World Wide
Minerals v. Kazakhstan (I), GPF v. Poland 5 4710]1, AA| F 4 ZAAS ¢ A1 Diag and Stava v.
Czechia, World Wide Minerals v. Kazakhstan (II) S 2710]|c}.

44) [2018] EWHC 409 (Comm), para. 5.
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45) Ibid., paras. 37-41.
46) Ibid., paras. 42-45.
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52) Chan, D., & Yuying, Z. (2025). De novo review of arbitral awards. In Elgar Concise Encyclopedia of International
Commercial Arbitration, Edward Elgar Publishing, pp.137-139.

53) Park, W. W. (1996). The Arbitrability Dicta in First Options v. Kaplan: What Sort of Kompetenz-Kompetenz
Has Crossed the Atlantic?. Arbitration International, 12(2), 139.
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[Abstract]
A Study on the Setting Aside of Arbitral Awards

under the English Arbitration Act:

Focusing on the Court’s ‘Remission’ System
for International Investment Arbitration Awards

Hyun-Suk Oh

This study provides an in-depth analysis of the 'Remission’ system—a unique mechanism under
the UK Arbitration Act 1996—as a post-award remedy within the landscape of Investor-State
Dispute Settlement (ISDS). While the ICSID Convention and the UNCITRAL Model Law gen-
erally mandate the annulment of an entire award and the constitution of a new tribunal upon
discovering material defects, the British remission model allows the court to send the defective
award back to the original tribunal with instructions for correction. By doing so, this mechanism
preserves procedural continuity and the arbitrators’ expertise while offering distinct efficiency by

drastically reducing the temporal and economic waste associated with redundant re-hearings.

This paper examines major UK court precedents and legislative intents, specifically con-
templating the practical effects of remission on the enforceability and credibility of awards
through recent cases such as the Elliott v. Republic of Korea dispute. The findings indicate that
the UK’s remission model presents a sophisticated equilibrium: it upholds the ’Finality of
Awards’—the bedrock of arbitration—while achieving ’Substantial Justice’ through judicial
supervision. It functions as a strategic safeguard that allows for the immediate rectification of
errors with minimal judicial interference, serving as a primary driver for London’s sustained status

as a global hub for complex maritime, construction, and financial disputes.

Ultimately, this study proposes concrete legislative and policy measures to integrate the
British remission mechanism into the Korean Arbitration Act. The codification and system-
atization of remission procedures could improve the high-cost structure of the post-award remedy

stage and serve as a powerful incentive for foreign investors by enhancing the predictability of
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Korea as an arbitral seat. In conclusion, this research argues that the remission system of the
UK Arbitration Act is an innovative model that bridges the gap between international standards
and efficient judicial control, making it an essential legal asset that Korea must examine to leap

forward as a next-generation international arbitration hub.

Keywords: UK Arbitration Act, ISDS, Set-aside of Arbitral Award, Remission, Amendment
of the Arbitration Act
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(2-1) An award in electronic form shall not be set aside solely on the ground that it is in

electronic form
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(3) An award in electronic form shall not be refused recognition or enforcement solely on the

ground that it is in electronic form.
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(1) An arbitral award, irrespective of the country in which it was made, shall be recognized
as binding and, upon application in writing to the competent court, shall be enforced
subject to the provisions of this article and of article 36.
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(1 bis) For the purposes of paragraph (1) of this article, “delivery” includes transmission by
electronic communication, including for notices, to an electronic address designated by the
addressee specifically for this purpose or authorized by the arbitral tribunal[, or in the absence
of such designation or authorization] [to an electronic address that is regularly monitored and

actively used by the addressee][to an electronic address regularly used for communications

between the parties in their prior dealings.]
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(1 bis) For purposes of paragraph 1, delivery include transmission by electronic communication
that provides a record of sending to an electronic address (1) designated by the addressee for

this purpose, or (2) in the case of communications other than notices of arbitration, as

authorized by the tribunal.

oo mle] £ Belstel Belol ABAS FH3] 918 HlFol AASAL
“specifically”2H= B0l ThA AU 21 ARSI ole] thalo] ALARBE 471A|F
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S, AFEo] A A A £ dZEE FAFE vlA T 342 “to an electronic

address regularly used for communications between the parties in their prior dealings(3AF<} 7t
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Article 3 — Receipt of written communications

(1) Unless otherwise agreed by the parties:

(a) any written communication is deemed to have been received if it is delivered to the
addressee personally; if it is delivered at his place of business, habitual residence or
mailing address; or if it is transmitted by electronic communication that provides a
record of transmission to an electronic address that is specifically designated for this
purpose or so authorized by the tribunal. If none of these can be found after making
a reasonable inquiry, a written communication is deemed to have been received if it
is sent to the addressee’s last-known place of business, habitual residence or mailing
address by registered letter or any other means which provides a record of the attempt
to deliver it;

(b) the communication is deemed to have been received on the day it is so delivered.

29| 229] FRA bl et thro] Z7PF AAE FeH oM, AN s ¢
BOE ARA FA FAE 7FesHl ate o] REW A3xE AF @< NS vt
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AR BAe et P,

OII.
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Article 3 — Receipt of written communications

(1) Unless otherwise agreed by the parties:

(a) Any written communication is deemed to have been received if it is delivered to the
addressee personally; delivered at his place of business, habitual residence or mailing
address; or transmitted by electronic communication that provides a record of trans-
mission to an electronic address that is specifically designated for this purpose. If no
such delivery or transmission can be made after making a reasonable inquiry, a written
communication is deemed to have been received if it is sent to the addressee’s
last-known place of business, habitual residence or mailing address by registered letter
or any other means which provides a record of the attempt to deliver it;

(b) The communication is deemed to have been received on the day it is so delivered or
electronically transmitted.

3) 2AY e Eof H HA FH

AFAYE R ARz (98 2 )39 &7 2Hldd FABA v s FUtsk] 7
T2l £S5 “by means of a data message.” 2 83RO, A35% A3FoNA A HA “in
electronic form”= 2}A|SFG T §0o 2 A|A Av|7} 58 ZAHMAL) /1AL A2z A
@3, AHF L A3sx A3Fe] HF IS thoH 2

01 ¥ A FH| = MAL JHELH M2z FMI(9)E, M) ¥ M35%= 3

Article 2. Definitions and rules of interpretation

For the purposes of this Law:

(g) “Arbitral award” or “award” includes an award in electronic form; an “award in electronic
form” means an award made by means of a data message;

(i) “Electronic communication” means any communication that a party or the arbitral tribunal
makes by means of a data message.

Article 35. Recognition and enforcement

(3) An award shall not be refused recognition or enforcement solely on the ground that it is

in electronic form.

211



O EFEHT 2026 - 02
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ARZAUES. e maHol F24] WAS “Model Law on International Commercial

Arbitration(1985, with amendments in 2006 and 2026)” .= &4 3} T
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Arbitral awards have traditionally been made on paper with wet-ink signatures, but they can
also be made in electronic form, [Footnote 1] which may offer several advantages, such as
enhanced efficiency by enabling faster preparation and delivery of awards, as well as easier

distribution, storage and retrieval.

The parties and the arbitral tribunal should note, however, that some jurisdictions require arbi-
tral awards be made on paper, in light of the requirements of originality, written form, or
signature. Some arbitral institutions retain the practice of making arbitral awards on paper and
provide electronic versions only as courtesy copies. Others facilitate arbitral awards made in
electronic form, subject to the parties’ agreement. Certain arbitral institutions have an estab-
lished practice of having the arbitral tribunal make awards only in electronic form, unless the
parties agree otherwise, or the arbitral tribunal decides differently. When making the award in
electronic form, it is advisable for the arbitral tribunal to consult the parties beforehand
regarding any specific practices or requirements under the applicable law(s), including in
jurisdictions where recognition or enforcement may be sought, such as whether certified copies
of the award, or an award with wet-ink signatures, are needed. In determining the form of the
award, relevant considerations, alongside the applicable law(s), may include how the form affects

the triggering of relevant timelines.

Footnote 1: The UNCITRAL Model Law on International Commercial Arbitration was
amended in [202x] to enhance clarity and legal certainty by making explicit the permissibility

of arbitral awards rendered in electronic form and by providing that such awards should not
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be [set aside or] refused recognition or enforcement solely because they are in electronic form
(see articles 31(5)[, 34 (2-1)] and 35(3)). While the amendments incorporate the principle of
non-discrimination, the revision does not set out criteria by which an award [and notices of
arbitration and written communications] in electronic form may be considered the functional
equivalent of a paper-based document. Instead, it leaves this matter to domestic laws and

practices in the relevant jurisdiction.
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3 bl tiste] 29 e F HA 9 “in light of the requirements” A}
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Arbitral awards have traditionally been made on paper with wet-ink signatures, but with modern

advances in technology they can also be made in electronic form, which may offer several

advantages, such as enhanced efficiency by enabling faster preparation and delivery of awards,
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as well as easier distribution, storage and retrieval. The parties and the arbitral tribunal should
note, however, that some jurisdictions require arbitral awards be made in paper form or may
have specific requirements for documents in electronic form. Some arbitral institutions retain
the practice of making arbitral awards in paper form and provide electronic versions only as
courtesy copies. Others facilitate arbitral awards made in electronic form, subject to the parties’
agreement. Certain arbitral institutions have an established practice of having the arbitral
tribunal make awards only in electronic form, unless the parties agree otherwise, or the arbitral
tribunal decides differently. When making the award in electronic form, it is advisable for the
arbitral tribunal to consult the parties beforehand regarding any specific practices or require-
ments under the applicable law(s), including in jurisdictions where recognition or enforcement
may be sought, such as whether certified copies of the award or an award with wet-ink
signatures are needed or there are specific requirements for electronic signatures. In determining
the form of the award, relevant considerations, alongside the applicable law(s), may include

how the form affects the triggering of relevant timelines.

1) A H5E

AR A Ase BB et e 2L AN

AtF=0| OpEst MAL sHE - E Al HMI5e

New 5. The revision of the Model Law adopted in [202x] aims to enhance clarity and legal
certainty by making explicit what the Model Law, as currently formulated, already accom-
modates, namely the use of arbitral awards in electronic form, particularly in relation to their
recognition and enforcement [, as well as regarding notices of arbitration [and written commu-
nications] in electronic form]. It includes amendments to articles 2, [3], 31[, 34] and 35. The
revision incorporates the principle of non-discrimination which provides that a document
should not be denied legal effect, validity or enforceability solely on the grounds that it is in
electronic form and drew inspiration from UNCITRAL texts on electronic commerce, such as
the United Nations Convention on the Use of Electronic Communications in International
Contracts (New York, 2005) and the UNCITRAL Model Law on Electronic Commerce (1996).
The revision does not address criteria, such as accessibility, authentication, and integrity, by
which an award [and notices of arbitration and written communications] in electronic form
may be considered the functional equivalent of a paper-based document, and instead leaves

the matter to national laws and practices in the relevant jurisdiction.
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New 5. The revision of the Model Law adopted in [202x] aims to enhance clarity and legal
certainty by making explicit what the Model Law 1985, with amendments as adopted in 2006,
already accommodated, namely the use of arbitral awards in electronic form, particularly in
relation to their recognition and enforcement [, as well as regarding notices of arbitration [and
written communications] in electronic form]. It includes amendments to articles 2, [3], 7, 31
and 35. The revision drew inspiration from UNCITRAL texts on electronic commerce, such
as the United Nations Convention on the Use of Electronic Communications in International
Contracts (New York, 2005) and the UNCITRAL Model Law on Electronic Commerce (1996),

and incorporates the principle of non-discrimination, which provides that a document should

not be denied validity, legal effect or enforceability solely on the ground that it is in electronic
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form. The principle of non-discrimination does not preclude the application of laws that may
deny an award[, a notice of arbitration, or a communication] validity, legal effect, or enforce-
ability on other grounds, nor is it concerned with or does it predetermine the requirements
based upon which validity, legal effect, or enforceability must be accorded. The revision thus
does not address the criteria, such as accessibility, authentication, and integrity, based upon
which awards[, notices of arbitration and communications] in electronic form may be considered
the functional equivalent of a paper-based document, and instead leaves such matters to the

national laws and practices in the relevant jurisdiction.

2) At M6t
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New 6. Specifically, the amendments to the Model Law adopted in [202x] are as follows:
* Article 2, subparagraphs (g) to (i): Clarify that the terms “arbitral award” or “award” include

an award in electronic form, and relocate to article 2 and amend the definitions of “data

message” and “electronic communication” from article 7, option 1, paragraph 4.

* [Article 3, paragraph (1-1) makes clear that delivering notices electronically counts as valid
delivery either to an address the party specifically designated or as authorized by the tribunall,
or in the absence of such designation or authorization] [to an electronic address that is regularly
monitored and actively used by the addressee][to an electronic address regularly used for

communications between the parties in their prior dealings.]]

* Article 31, paragraph 5: Provides that an award may be made in electronic form where the
parties agree or, in the absence of agreement, where neither party objects. The sequencing
makes it clear that any objection must be raised before the award is made.

* [Article 34, paragraph (2-1): Clarifies that an award in electronic form shall not be set aside
solely because it is in electronic form.]

* Article 35, paragraph 1: Delete “in writing”, as a drafting clarification, in order to avoid the

suggestion that an application to a court for recognition and enforcement of an award must

be paper-based.
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* Article 35, paragraph 3: Clarifies that an award in electronic form shall not be refused rec-
ognition or enforcement solely because it is in electronic form.
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New 6. Specifically, the amendments to the Model Law adopted in [202x] are as follows:

* Article 3, paragraph 1: Allows that, as revised, a written communication transmitted elec
tronically, with a record of such transmission, to a specifically designated address is
deemed to have been received on the day it was electronically transmitted, whether such

address is designated by the parties or, depending on the circumstances of the case, by the
tribunal.
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New 6. Specifically, the amendments to the Model Law adopted in [202x] are as follows:

* Article 3, paragraph 1: As revised, allows a written communication to be transmitted elec-
tronically, if it provides a record of such transmission and is transmitted to an electronic
address specifically designated for that purpose, usually by the receiving party. Such an
electronic communication is deemed to have been received on the day it was electronically
transmitted.
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New 6. Specifically, the amendments to the Model Law adopted in [202x] are as follows:

* Article 3, paragraph 1: As revised, allows a written communication to be transmitted elec-
tronically by means that provide a record of such transmission and is transmitted to an
electronic address specifically designated for this purpose, usually by the receiving party.
Such an electronic communication is deemed to have been received on the day it was elec-

tronically transmitted.

B9, A tmolol ] mal A4zl WS 02 B BRE YA 2712 o
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New 6. Specifically, the amendments to the Model Law adopted in [202x] are as follows:
* Article 2, subparagraphs (g) to (i): Clarify that the terms “arbitral award” or “award” include

an award in electronic form.

* Article 3, paragraph 1: As revised, allows a written communication to be transmitted elec-
tronically by means that provide a record of such transmission and is transmitted to an
electronic address specifically designated for this purpose, usually by the receiving party.
Such an electronic communication is deemed to have been received on the day it was elec-
tronically transmitted.

* Article 7, option 1, paragraph 4: the definitions of “data message” and “electronic commu-
nication” have been amended and relocated to article 2.

* Article 31, paragraph 5: Provides that an award may be made in electronic form where the
parties agree or, in the absence of agreement, where neither party objects. The sequencing
makes it clear that any objection must be raised before the award is made.

* Article 35, paragraph 3: Clarifies that an award in electronic form shall not be refused rec-
ognition or enforcement solely because it is in electronic form.

218



K MB83A RA=THGHHAE M2aFA Y =2 ST

o

3) At ’M7e

AR AEEEEN) AT ATRI B e e 2ok AN

AFR=0| OISt MAL M LE M7 M78

New 7. These amendments are intended to support the recognition and enforcement of arbitral
awards in electronic form and to enhance efficiency, as awards in electronic form enable faster
delivery and more flexible management, including easier distribution, storage, and retrieval of
awards and related documents. At the same time, these amendments preserve party autonomy
with respect to the form of an award. However, these amendments do not concern jurisdiction-
specific requirements, such as whether a paper-based award may still be necessary. Accordingly,

parties and tribunals should take such requirements into account in their consultations.
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New 55. In connection with the revision of the Model Law adopted in [202x], the
Commission also adopted, at its [fifty-ninth] session in [202x], a “Recommendation regarding
the interpretation of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, done in New York, 10 June 1958, with respect to arbitral awards in electronic form”.
The Recommendation states that the Convention is to be interpreted having regard to the need
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to promote recognition and enforcement of arbitral awards, as well as recognizing the need
for clarity regarding the recognition and enforcement of arbitral awards in electronic form.
Accordingly, it recommends that the New York Convention be interpreted in a manner that
ensures that arbitral awards are not refused recognition or enforcement on the sole ground that

they are in electronic form.
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