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B A= YA E Al(Generative Al)9] HIeFA] dhdo] g2 Azare] A4l =<l
‘ofolro]- 2@ o] ZW'I el A 7ol vA= 3}74] Aatar, ool gk 7 =
AE =ssts o F24] vk AT AHEA] A E 49 3 ukE 4
(Iteration) HA-E& 23 7192 AASH+= ’E%,LE 7R (Prompt-Based
Approachy o] tiF5H 1L 1o, o]& B A& AA T2 F8&35k7]0s A7
o 71A7E 284 848 AEH-fAH R AAse Al oA A7 Tl
tlol)3} Ay (EF)e F REsjAH, e Hef v 71E AAY I HEA
A QA S BT A(MIAR ) B s SR QlF AT ofwel AuT
thooldl & a= A LzEY A2 el Ao FEHAY Fdsh-of -
(Abstraction-Filtration-Comparison, AFC) HIZE'E Al 4AFE=ol %A WE3le =94
A& Adzet. sk dlolEolA Fidh BiA 2Edoly & 714
o] FHoNM AA¢] o FHFiltration)skaL, H& QAZFe| AAZQ) 2 #d
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H r°"
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™
7H
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)
)
N

of thalA
TF 'Sk E 5 (Thin Protection) & F-ofsfiof gt of&e] ZEZE Tgld g 44
NAXR YT& &8t ‘A BYA(Virtual Identity) FF2 FAME 7158 882
zZ4 s

, TR Ao 542 Ak FAke] Aot &89 (Public Domain)
!
2)

KB %>
I[.ME 2. TEZE 7|8t H2¥ (Prompt—Based
II. GenAl2} O}O|C|0{ - S O|FHQ| THA Approach)
1. GenAl%t OIO|C|] - HE O|ZHo| HE 3. M&H MET|Be| Q& - =gk} 23
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. MEH & et 7|F0| 37 | ZEZE 7|9 25 HFO NE
. Zoish T3 (Access) £H'9 &4 2. ‘ofolclof - EF ol=w'o| HY
2. AT FAKY BEESIS 2T 3. A3l BE WA YHE
V. M s v.d 2

I.M &

20199 5 $¥3](Buropean Commission)= Al A&l that A2d 2 53] EA1& A
EFouy, A= AEE Al(elst “GenAl”zt FThD7F =29 F/7F oAt 12ut
202213 3Hk7] “Dall-E2” 9} “ChatGPT” 9] 5402 GenAl= 4 2Fds} A2 o] <1
Ul Al o] % Ao RS AZ4HES Lo Utk o8 T Wdke FE GenAlZ} 5S¢
3 Azt=S ol &ske dHIA Y A ATHUT AGIAGAA A2 = o] ShF& tlolE
2 BAEe Aol AR HalIA, g4l B =A AR F2 ARt Ty &
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1) £ o)A A3 Al(Generative Al)2} 3-8 0|4 = 9(Foundation Models)o|Zh= €015 divf=e] duk
dlol8 AECl|A Shgatal Tt Gl FozQ] Aoeas AT + Ae Al A="S AFse o2
E8UTh CaGPTS} 22 AT Yo RALIMYS 53] dsee] 348 F 54 99 shevjo)d welo]ct

2) European Commission, “Tapping the EU’s innovation potential: An action plan on intellectual property
to support EU recovery and resilience” (Communication to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions), COM(2020) 760 (Nov. 25, 2020).

3) =& V= 7% 55 GAlolA USCOel oJal Zateo] dAsHAl AEH L A o= 3] T Al
A9 AA2ITHE U 5 AR E AU S FlAE HES BE 4 glou, nlFelt $3o|
AfEE Bo vt o] 24T 5 o

4) A, “EEZE 75k AR Fofol) T AT - AFAS ANEL I Brgs 2L ARy, ALY
gty ARE ANE, HAHoistn Wk T4 (2024), 1665 1YL, 2o o8 Azto) vk A2
A, TR B ATLE QO25); e~ Ale] ZEIE B7o] tjg ANURA 12, TA2E)
22y B 2008, S (2024), 261%: o3); A ZMAL U], 12024 AFA AFWERS] ARF, ,
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b GenAl HHE 7 olal 88 Q) A L0 Hojok S ALEA
malk ope} ofritio] 4 ool o3k A8 Betel YlolM Fask BAICE Ea A2
w3870 g a7} AAH~ AAZ A7 0] Q1A FH ook dl=d),
2o 7]uke GenAl AAE 2 7o) AaHA wdy) AWAOT FARE Fio ‘o)A

do
ol
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R
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>
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A& of9Al tFofof A EAITH

A ALY L A7P7) ofoltols EAT A4 28 Ao sk 'IE &Y
(hard work) & ®B/3h= o 58S T JEM GenAl S0l A= Fejio]l AF2Y &%
2ol opd, ’QH}E AR & GAE P9 -5, olo|tol& T4t ZFZES 2313}
T P9 ol ZAEA Ik ol2d FFLe AFEHol QAT S & 71, 53] ofolr]
o- %3 ool ZRAOR o g AT

weba] olstell A= GenAl $70] A2HaR e F 74A] &
(Idea-Expression Dichotomy)# 224 FAM HZE] #7133
WA HAE Abstaat g,

II. GenAl2} Ol0|C[0] - =& O| 22| ohA

1. GenAls} ofo]t]o] - Z@ olwle] Mg

ofojtjo}-F& o] EH A& HE Welol thak 7P Sl AlRbelnt. vl Azt

A 29 93] (2024), 150% (01 HE wF oA FB).
5 FAY, ‘Y Al ZEZE o] tik AW B, AR AR, 5 1483, S A ]
(2024).



186 MZIAAIHSIT EA H1145 (2026.4)

A5yl WAT sl o], A2 B oeltlo], A, Az, W, A el vl
AR gkom, oA FAAr} NUE SAF £ PAT RHolHTie o] A Baker v.
N AT} B4 Adelt A2 AAE B

Selden & o|H = o, = AL Hx
Skl ofo|t o] o] AFEE o] &S BASHE A4 TS k. voprl, wl= tii e ofelt]
o]- £ o] &M I A o] &(Fair Use) Hel7F Aol =Y Al £ ArE Al
she As e A3 RS9 (First Amendment accommodations) €& kil A
th8) &, ofoltjo]- & o] EH ] FAI= #Hto| MK AR gt F59 HZolgke A%t
A AR w52 F2S @A b BFo|nhs

Lt. GenAlQl B Ats3h 7|A Mo EE (Machine—Generated Expression)

GenAlZF =5 A, HF2Q A2 Aol A 714 of
A HAo] AFstE 1 Utk S AHAERH —% z 2
7} AR ARl dY 5382 ERS A AeAoE A W o7 ZHEHE Ao
th A& S0, AR A Auo] B E Xi’ﬁr:‘l‘:”q] gk A

N2EE A A FEE 230l AZAS Agsi Ao 2Ed S G2 H2ES A4S
T U 28y & WY, 4 PO dof, d2EQ Fx T TAA KA Q4SS AT F
N2Ho|l ARG Hr} o83 AL 'ZEZE QEx ) AE =29 o

o
rke

e FANS YA ZIme A4ER AFY 5 gk 74

AT ALHl DL o) F BoFsT AMe Y A, A AR w5 2A7}

A (originality)oll 7134 EHTH= Zo|th10) oS Sof, "Eloko] M g2 Wo=t

o] zErel Tjek ofoltiol & WjebH o

ofoltiol AAITe] WA o B AfEA HAT 4 FLow, 7|8 clolrols maEai: 1)

o] Wiz AzHe] taoltt. AA -3l

9, TEE PEHoR Husl So BAL Az 3
2 B9, Al TE, A4 AE, 2B 5 E?‘éﬂﬂ FAHY 248 w43

g FAdos w@ay Aow WAL n
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6) 17 US.C. § 102(b)

7) Baker v. Selden, 101 US. 99, 105 (1879).

8) Golan v. Holder, 565 U.S. 302, 329 (2012); Eldred v. Ashcroft, 537 US. 186, 219 (2003).

9) US. CONST. art. I, § 8, cl. 8.

10) Jane C. Ginsburg & Luke Ali Budiardjo, "Authors and Machines," Berkeley Technology Law Journal, Vol.
34 (2019), p. 433; Daniel ]. Gervais, "The Machine as Author," Iowa Law Review, Vol. 105 (2019), p. 2099.
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2ol 4918 AV} £33 229 GenAl: H e oln|4E AT Sl8l /1Rl =
£ GenAl 222 H Ur—°— ZEIEZ HHZ|E STh) ChatGPTE w7l <ol gt

2 AYE A A, 9 Al 71 9] AL ANE AR ohje} ofe 2E
o) ok} Qe o AEEE A DA AL SIS A 6 98 Aze
28 WHEo] Wtk o) <3 Q1zre] Jlel ofolelolst wlg Ee o] S A

9 LY E
Fe 4B Fau)
oEF Aol TR AV} AT HHE 1A BAVR 2FE0] A4 1E ol

ofym, 17kl 1041'& ololt]e] QA BEHy] o) ogjet A3Fe A o] WEHOZ
HAsHd A2 o] ofyzl, 11 Adbzel Z|HkelA THAE AEste e
olgigt “ZEZE 7|9t HH (Prompt-Based Approach)” el théte= $&3ith.

Cf. ‘ZFZEQ X9 SANH

v A2 A& 2K author) 7F B7] A= WFEA] Q17 human being)©]ofoF FHth=
HA & g113] skal Utk Naruto v. Slater Fel|13)¢} vl= 2247 723 (Compendium of
US. Copyright Office Practices)< ©] d2-& M<3] ZRlatm wl= A &AH(o]s} “USCO") = Al
7]’ AA oz BT AFol gk A2 552 AR vk k) o] A9 7] E RIZHY

%@j- 4}\]%—1 _‘rL/\Po] o].l/] 7]71]%4 Ezﬂ _/] -L]-i 7] rq]!;o]q. USCO= GenAl /\]/\Eﬂo]
ZEIZES d4stal dieS AAdske Bl sl "g=2 o= IZto] A Exﬂ"e B

+ Midjourney®l| B|2E ZEIZEZ A Fdte= }%"—S— AAE oA E "dAl = 2‘é/‘é(ac’cually
Hj 29 "ul2~E] wFQlE(master mind)'7} obY 2kl WA ZE
F&ud 8 EA ANE AAN-FASA gethe =t wehA

GenAl wg%—g ZEImE AFAL FAE Hde 5R08 1FHA g3, J1A HER

11) Casey Newton, "How to See the Future Using DALL-E 3," Platformer (Oct. 23, 2023). hitps://www.platformer.
news/ p/how-to-see-the-future-using-dall [https://perma.cc/UYV9-7VAS8] (2026.3.30. <)

12) Mark A. Lemley, "How Generative Al Turns Copyright Upside Down," SSRN Electronic Journal (July 21,
2023), at 27-28. Available at SSRN: https:/ /ssrm.com/abstract=4517702 or http://dx.doi.org/10.2139/ssrm.451
7702 (2026.3.30. €<)

13) Naruto v. Slater, 888 F.3d 418, 420 (9th Cir. 2018).

14) Thaler v. Perlmutter, No. 22-CV-1564 (D.D.C. Aug. 18, 2023).

15) US. Copyright Office, Copyright Registration Guidance: Works Containing Material Generated by Artificial
Intelligence, 88 FR 16190 (Mar. 16, 2023).

16) Ihd
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< HAE o]+ P24 3 F A (Formal Expression Control)E &
He7F GenAlddl 93] EE58e Z2E Wolstde fAUCR M2 + 9)\‘3}.
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GenAl A& tig QIzte] 5344 714 & AT AL sl Al=7} o] FoA 2 k1)
AF AHgALS] ZEXE F23JA Fo)ds Fhoels ZEZE 7k ot § Fo)y
< AlY] AFE Qo] oflet O AHRES AASE ZEZES] QIZE FE3}oA 2z 3t
& Zolth o]+ “@u GenAl= H2E®RTE ol o|n]R], 54, 4 5 &S tlolEE &
Aol Hget= E%}(Mlﬁmodal)w)«l EA4E 7Y, 1z AR 8-S R 51
Ao AAT F e vYE HA Fddta = FHOEA ATy o]l ©EH
Midjourney} Dall-E= 532 <1 ol& 2AES AT F AT o= AHEARY B4 AH o
et P G5 AHLE 0S¢ BT S5 AN HIE ARSAES AHES IS wriA
ZAZ3HAY olm|A] AF Al AASHE W&-S FASIstA o|# g A F o] viEs = A9t &

o AAR s 5] o)Fe] ZEZEE tFo] S UEE AU Ak F AAE AL
AR 27 AdES gdsta, ©] EE ulE

At HF AdAE0 = 3} ] EXE o] # o]4(Prompt Iteration)< &
& AAET20) o] RS ZAE xot NEe AT Aol FI5] A% wEAA F
A dde] kYow & 9)\‘31'7‘3 Aoltth. Ik AUF &hkE AAE WES f=st7] 9l
A Mol £ AAHS AXE 'ZEZE 9 ]1/]01%(Prompt Engineering)' ol Zo{shm 21) o
AR 7HAE Fstete A4 FoFR2) ‘ZEZE 1A (Prompt Engineer) 2= A=

i}

rir —1} d

17) Mark Fenwick et al., "Originality and the future of copyright in an age of generative AL" Computer Law
& Security Review, Vol. 51 (2023). ¥ =%-& Zx D] glo|ul= A} AE Al =75 AREste] ofln|yl
(Eminem) ZsE121] 7hsh Bael® 3L o8 ZAEANN AHSE S FWHOZ, AV} AEH O
A Ay Bl A sy, Alie] 419 54 35 Selel £ Yeoln wRa
A2 B o7 Holof rha FAZTE S Alv AR A A AF AR 7] E+-(technical tool)
Aeg s, A2 44 (Copyrightability)> Al AAI7} obd AlS =72 %P%f& RIZE 2N A
Fofgojol A= PFES AR

18) HE|RDL of2] 714 Fejo} ofv] 2 ZFE9} tidfehs e 3t ‘B
= B2 E R JIE G A AREE gAkaT AE S 7R

19) A9, & =& (F4), 43%.

20) Mark Fenwick et al., supra note 17 at 2.

21) Anthropic, "Prompt Engineer & Librarian"; Booz Allen Hamilton, "AI Prompt Engineer"; Craig S. Smith,
"Mom, Dad, I Want Be a Prompt Engineer," Forbes (Apr. 5, 2023).

22) A9, ko] =& (F4), 455

&2 2] E|(modality) S 2|v]3}
o},
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Lt. ZEZE 7|8t 2 (Prompt—Based Approach)2l S4

GenAE9| 41 258 $oofe )
% E@o] ohd, T olw F2H Y % WA &

ojtjol- ¥ o]&H o] AAE Alsf2

1) %l.;q.-o/] %]‘i O‘I%_ : “7HL1§§]’"9+ “J‘J_’_Zo”

FHAPRAHA(CJEU) 9] Eva-Maria Painer ¥Hel|(¥7d AMKIe] =334 7152400 716k
22 & “71d 3Kconception) - 4 3 (execution)- 17 (redaction)” Al TAIE FEgF 74325
of &3t 7Hd8Kconception) TAIE= TAR] A8, ALY, B2, 28, A8, F4 5 /Nd 3
el 28, dd(execution) TAE 2 AP OE F2 GenAld] F8 HTo|tt. uA
(redaction) DAl 29t Ad, A, 4, F4 AA, A B 5 AT vhre] 25 L3
o} GenAlZF 23 @A 9] 9485 *J% F& Aol = Bskar, THdsy @Al e 13T
Aol A o8] Aoy, ‘a A A Yt Ay BF A TaT A
Ags 873t= Aolth oldk E4ell o5k GenAl M= AT Akl 242 A4
Aolm 1 AElo] GenAl A& AT £t

Nl

2) HHE-2 L EZ I ¥ ([terative Prompting)

AA GenAl #7 A B ZEZET} oyl HHEA(lterative) HEA-§0] Aol A}

23) Regina Hackett, "Chihuly Victimized By His Own Success?," Seattle PI (Apr. 16, 2006); 45 9] 29,
YAl A=) AZEA3T A Aol ik 12 - AR ATATY] =TS SHewr, TARE XVSRJ
T 14635, FHAZLAN LS (2024). A= F2, A A&, A §ELS A 2E *’%JE = Tdstal
EEE% AFARE AA AF AR GE ARElAl AlziE Sl
24) CJEU Case C-145/10, Eva-Maria Painer (2011).
25) P. Bernt Hugenholtz, "Copyright and the Expression Engine: Idea and Expression in Al-Assisted Creations,"
Chicago-Kent Law Review (forthcoming 2024), at 4-5.
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B Al2Hlo] AR 7] 2t AEE ZEZEE F i
B 2 oA 7Y AEE RS Adelsie, S $48 s gt ol d v

3 ol A TELE(ZY] ofoltiol)st A% A Aol F23 AP
vl

A SR, ole @ e s AR 2 o, Ad, WH, A4HQ YEue Ea 3
F AN gAY B2 =B UGS Y Bk ALY BES $BFE FHL,
B GenAl A9 FAE9] 79, ol2i3 W IS B3 A% Fhol HF AEE AA|
FolUu, ol AREAL AYH)o] FEATL BUATZ) 5 A4Y Al eI =
ELEC] Y 47 AFHQ ‘ofolto} Ade 2Aste] TAH FA Yol skt

o, % 2E1Y, TE, 20, 7% 79 3

2)
A9 SRS ALY, HEHo T A9 o &

L7 et ojegold HA oA WY
1 2o
ML ZstA F@shs Adest wid o] g& =Fstn, ol= A=A AH e WA A7

3) WA 3HAl (Innere Form)o.2A “¥3”

E£3] o]y g Asf= A F&(Josef Kohler) A Z-E2] EAof t]dt o] 28 383t} A=
=& 212 ¥*(aussere fo )JJr WA &2 (innere form) 0. & T-E38kH, $A= AEe T4
2l & (gewebe), 5 FE AZAH ofoltjoio] FAAQI FAE Yrlet=d 8AZ FH = ARE
o] Bzlo] uiE o] W& &ald gtia B Ro]th30) GenAl Altfe] whE-Zo] T2 ZE S Ty
& ofoltjo] AAZ} ole}, GenAl Al2-HlE A et HF AAE] WA e FAshe
Hog sAE & A, olEg WA FAS A, g L wE(d: dlolEuol), Ee
TEA 7]} 2L FAAR] 8 45S TAIY mebs TEILET} Tk ofo]HolE Hof

BERE F24 BUE J4)0 T4 2482 AR Zoltha

26) Ibid at 12-13

27) Ihid at 13

28) Tianxiang He, "Al Originality Revisited: Can We Prompt Copyright over Al-Generated Pictures?," GRUR
International, Vol. 73, Issue 4 (2024), p. 307; Francesca Mazzi, "Authorship in artificial intelligence-generated
works," World Intellectual Property, Vol. 27 (2024), p. 418.

29) Edward Lee, "Prompting Progress: Authorship in the Age of Al" Florida Law Review, Vol. 76, Issue 5
(2024), p. 1445.

30) Josef Kohler, DAS AUTORRECHT (1880), at 168.

31) P. Bernt Hugenholtz, supra note 25 at 16
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oleF AW 7z AAYel FH4EL Wl neH B, 3 AR s A
BAY BAE BASI AZ P AL FRHOE AAFE Aol isel RS A|H
03 olels BAl FAlo e de ae] Ran oax IS e A 2
3 AAe] WalE QA FAA WE AAC] s Agstes Zolga At
£ Sol, AL HEIE B0 @ AHNEL AolYe AS FAAL Askgol s ¢
Bal BArYEtolth EE A QY YO M AFS B BRI FA

o) B¢ oA Se] wihE F2te] Ao By & A BHow wA ekl
webd, AlS] A O HASA S ol FE AREHES B A o] BA®
oIk AR u@% doliehs o4l ALE AR alshs stoleke Aol

7
THo® F83hs o] ofyzl, ARl e o=E Hol AY, —%Xé, ﬁﬂxﬂ OP'“ ]
A& ‘T (Conception)’,” A/ (Generation)’,” 84l

(Refining)’, “#i | (Deployment)’ & ©]oA|= &2 o]al §HE2|Ql spyoletasy Eof. 53], QI3

of o] HAage] FofHRl 240 Y Ee wlEe A BEo A7 E F ded) L

gtk o] P2 TA AAE Tr|ske= Ao] ofdzh, ALY JEAS2 A4 SellM [AzEe] A
date] 2] Y2 AAES o3 2 (Creative Adjustment)’ @] WAUSOE 2H§-
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5) GenAl®] &2 =34 7kx

GenAl®| =74 A& =8 “GenAl 22L& 2~
slowm 7t dHAte] ZFZE glo] Al B VJ«] «WE 3}“% W Sl A
St Al BEll2 Q7] B =7 =
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32) Edward Lee, supra note 29, at 1557 - 1560. £ ATFA= 71& A2 AA7} Q1742 “FAl (control) ¢} “ 4l =
7153 (predictabilityy & HAZ A2 Bt Y-S A Utk

33) Tianxiang He, supra note 28 at 307. ; Oren Bracha, "The Work of Copyright in the Age of Machine Production,"
January 2024 Draft, at 45.

34) Mark Fenwick et al., supra note 17; 9L, 99| =&(F4), 40%:

35) Edward Lee, supra note 29 at 1445.

36) AU, ko =E(F4), 565
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Al oF oL jhets7)

UsCO= ZFZHS Tl A&do] AAHHE Ao 77} Gt ZE5IH 5 9
of “A7tel FRE AAF Al 71Nk AR g o] el mEdof dve YFE F
S kTh38) ofoll thate] dzolA = "ZFEZET} ofolrjo] GAE Ho] @ 7AA 2dE E1
Ae A7k @ ‘AS7hsA WA Q) BRA FA7EsA ol Jled Al REo] =743 o) &
Aol AAFA el AAH Al =S ol 8Ae] AE(Es 2244 AFe)E & 5
AL 339 D™l ekl oA AF7E Hkek o] USCo9| AdA] A& Atdls
ol ZIe& Wi A4 st e HAEH UsCO= 9 7] gA ZFZE

Agaled AL A4 oW AE AR A9 A% 2L AR, o) AdARo] B
97 A ok, wHe] A8 WA QIzte] WakEn - AY
2le-e AT T ASAT HE ARES B4
2 ATAB ATEY HoE ojeHont HH
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3 2tz 7101011 rﬂoﬂ 7}2*4 = Odaoh 9E}.4Z>

T FHZ 20251 10€10L 7B AlBE ool 1345 R (Artificial Intelligence Law)oll
AZAR S 77gsteqe) Al =75 A&t ARk A 2bzo] Aztake] AF 2k

ol AL Ao el REE 4 Joky AT YT o714 A 2 o] 9]

HE Bes] & F glod, Aol dske AAES A AT A AU AZE o]

ot ZExE 7k AZHES AHSS AR e ¢ ok

A GenAIY =0l T3t Z=ro] A2 AE7]ds9) o3t sS4 2 “dAl= dsh= A3t

37) 7:‘.‘?’_0, Ao =E(F4), 69%

8 aler v. Perlmutter, No. 22-CV-1564(D.D.C. Aug. 18, 2023).

7n'°L_?_, o] =E(F4), 5B6F

US. Copyright Office, Copyright Registration Guidance, 88 FR 16190, 16192 (Mar. 16, 2023).
i‘HE’JEaLF@ZW%ZIK*K HaiE FRI SRR 7 2 A OARR IR, e e R R el ) (2017), 363
2) AL @%ﬁ%’“ﬂ@&?ﬁﬁﬁ“déﬁ@ ‘rAIt%VFT%! ?ﬁ‘fé%zﬁk@wfi (2024. 3, 39E:

(25300143) (GU Serie Generale nZZS del 25-09-2025)note: Entrata in vigore del provvedimento: 10/10/2025https:/ /
www.gazzettaufficiale.it/atto/serie_generale/caricaDettaglioAtto/ originario?atto.dataPubblicazioneGazzetta
=2025-09-25&atto. codiceRedazionale=25G00143&elenc030giomj=false (2026.3.31.8%))

44) oo} Q1FASH(LEGGE 23 settembre 2025, n. 132) A25%. (works created “with the aid of Al tools”
may be protected under copyright law, provided that they are the result of the author’s intellectual work)



SE™HAl A ‘ofolcfof - R olEEel Bl 4= 193

s17] 918 AAF RS A Zlo] B4 BHOR A 5 YIS o
)=
RUN

m. MSH ol 2t 7= g

1. B3 ‘A2 (Access) F4'¢] A

A A Y53 ] A FEAE (1) o1 8AF AR ARES BASTE AR
7 (2) BAE FEe] B3 7Fsd Edolghe 2 dFElor drh

A5 A2 5\_%\—01]/3 A2 A3l AFel & AEH Y A A, AR

7 BA LS AF5) A3 oAt el AFel FE ThsATke A
02 Rk T GenAl AAHEE E8H 5o] 7)Aol ofs) A5
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45) Edward Lee, supra note 29 at 75-76. £ ¥} Leew A=< A& oA E AZArt & 4 Jota
sl o]F Midjourney =+ Dall-E7} ZEZE] tig $HOE AFsh= v 714 o|w]|A] & shvps Helsh=
AS7HA dshs AL °]—14 2} gtk Edward Lee, supra note 29 at 60-62.

46) Skidmore ex rel. Wolfe v. Led Zeppelin, 952 F.3d 1051, 1068 (9th Cir. 2020). £ ARlollA] "f-FEolA EFL 2~
9 ~xEjuto] 22 5 AH| 20 o] 27]71R] 221} rlrjo]o sk o] B e}, AzHEo]
—ert#ﬁéii AFHTE AT AT RS HIA ol Y52 + Aok st

47) Shyamkrishna Balganesh & Peter S. Menell, "Proving Copying," William & Mary Law Review, Vol. 64
(2022), at 308-309.

48) Ibid at 37-38.
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49) Ferguson v. Nat'l Broad. Co., Inc., 584 F.2d 111, 113 (5th Cir. 1978) (°] &lolA "S54 2 F2ke] 7Feid &
wjAlsks @A fFAMdel Sle Ae EAIE A2 4T flols $8E AT AL 8k5iHh); Bouchat
v. Baltimore Ravens, 241 F.3d 350, 356 (4th Cir. 2000) (°] AFoAE WY FAS FAS A Fed &
sk WA o2 A vl lThy; Ty, Inc, 132 F3d at 1170 (o] AFAIME 53 22| 7hs4do] A9
e A= AR o] Sle Zlog nolkth). v M fAbdol AdshA] &8 7-(Amstein
v. Porter, 154 F.2d 464, 469 (2d Cir. 1946))= EA(HDHE A3V = gk
50) &% 7l& wdow A2 AHE ST U A9 F vk Al 3Abt 2eikle] ZEEES SHE
ANBHE o3 ZFEZEE U A o} BARE 4 qltk. =3 AV} A4S 94 V)5S ARt ZEZE
BAAE Adshr] At Ars g8 AR e 7hsd TEZES BARIER f58 £ Y
51) t&Eﬂl Az 2xESo] Fte] 'FUF Nde ZFEZE AUl g Al B7lel 283 Aotk LIM(H
B o] maEll)olut Al Al 2’lS 771 ), vlo]E] 2%(Contamination) S A8k 383 A B7HE
BAs7) 93 Fdshs Ay B A A ofn|gth ol2ld HAgelA ZEZE Aol ERlE
TEELE S AA Gt HolelE BA 2§ AEelA ZEZES Aok &, dAYol7t FE-S v
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52) US. Copyright Office, 88 FR 16190 (2023).
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53) Sega Enters. Ltd. v. Accolade, Inc., 977 F.2d 1510, 1518 (9th Cir. 1992).

54) Katherine Lee et al,, "Talkin’ About Al Generation: Copyright and the Generative Al Supply Chain," Journal
of the Copyright Society, Vol. 71 (2024), p. 13.

55) Maria Diaz, "How to Use ChatGPT," ZDNet (June 30, 2023). https:/ /www.zdnet.comy/ article/how-to-use-chatgpt/
[https:/ / perma.cc/M529-ES7Q)]

56) Peter Henderson et al., "Foundation Models and Fair Use," Journal of Machine Learning Research, Vol. 24
(2023), at 9-10 https:/ /jmlr.org/papers/v24/23-0569.html

57) Ihd at 36

58) Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 54 (2d Cir. 1936) (“[I]f by some magic a man who
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53] Dall-E 39 A-¢-A4H ARA] 712 84& T U ZEZER AUV AA|H o2 A2t

FAZE Zdsk el we}, ARt 7Y = S S 4En, Ao QIte] FAlst K

L
-
B0 9t A4 ane v 5 gl

(writings) /‘1 24 9 & 2-E3tt6?) | Learned Hand «4'/\}«] A4 18 EH=
(abstraction test)&= 33, &4, 23 = B 9 33 3= tisise &
& AEES 7ok dSHL TS A HAR(EAY, o, /\V) = l‘ii‘?}x} x
g ofolto] ¥k IAFEE F& 5 7] wZolthed) Ty GenAl A= =
FE T2 e FgellA = ofolrolet RS Eefske Ao B ofHaL ‘IH 2 BVl
A & rhed

fFrgolAE 7id HlE(conceptual art), 2BA(objets trouvés), 7] FIFE otES} o] &

rUl

had never known it were to compose anew Keats's Ode on a Grecian Urn, he would be an ‘author,
and, if he copyrighted it, others might not copy that poem, though they might of course copy Keats's.”);
Ty, Inc. v. GMA Accessories, Inc., 132 F.3d 1167, 1169 (7th Cir. 1997) (“[I]f independent creation results
in an identical work, the creator of that work is free to sell it.”).

59) 2 A= A AR afelde FH2 Aol A2 Hel7h ohdEhe e A9l FASkaL
AT % otk 24 afdAe dash 3] A ol FEF FAC] SeA AR Aotk

60) J. Learned Hand, “nobody has ever been able to fix that boundary, and nobody ever can.” [Nichols v.
Universal Pictures Corp., 45 F.2d 119 (2d Cir. 1930).

61) P. Bernt Hugenholtz, supra note 25 at 16

62) Rebecca Tushnet, "Worth a Thousand Words: The Images of Copyright," Harvard Law Review, Vol. 125
(2012), at 684.

63) Nichols v. Universal Pictures Corp., 45 F.2d 119 (2d Cir. 1930).

64) Mannion v. Coors Brewing Co., 377 F.Supp.2d 444 (SD.N.Y. 2006).
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A T 75T oed Aol sl AgHE M9 (limited scope)®] A4 RIS &
e AL W HEE HaA g Aurke Wl omw iz} A BHAAE
g4d F qUhes)

A AZHA GenAl FAE9 AF REE o9} GAeHA /Mg Aot} mepx] ZEZE 7]
3 ool o8] GenAI B Ao] AR shreky, 1 nsol Wl InHoe
B 0 Gk o% 24 24T ANY, A1) ofelel A4, 15 8, 1240 A
AAe] EHE BT Ao} 7] ol HERS sPsAo] g 8aE 0 ofolt]of
o} %3 Atolo] AAl Qe ‘A5 FH QAo Bsi, o) TEXE HAE AA 9 F
AR W d e TEZES| B2 A9} st 92E 5 l(traceable to) Al A=
Wl =3 F& Rrow 3= Ao|the)

Lt HIZEY 2R FTE SH oA

Tl mule] GenAlE LEXHS Fa) Tolz BAo] E5F =77} "ok HolA 7%
A WE B2 STHS AT el gtk FANGA AT A FA'E RAsHe
A& ohth, Al &2 B ZEZE AgAe] AR el wx P2 FATE Avh
R Beigdrks FA7) 94 olF SILABT F, ZEZE olgdlold ol F

65) Friedrich Karl Fromm, "Der Apparat Als Geistiger Schopfer," GRUR 299 (1964); Max Kummer, DAS
URHEBERRECHTLICH SCHUTZBARE WERK (1968).

66) Lionel Bently & Laura Biron, "Discontinuities between legal conceptions of authorship and social practices:
What, if anything, is to be done?," THE WORK OF AUTHORSHIP (2014), at 237-276; Anne Collins Goodyear,
"Marcel Duchamp, Copyright, and the Emergence of Art as Idea," American Art, 37:3 (2023), at 18-23.

67) P. Bernt Hugenholtz, supra note 25 at 17-18

68) Ihid at 18

69) Ihid at 33-34

70) UL, o =E(F4), 40%
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71) A&H, ko] =E(F4), 281%.

72) Edward Lee, supra note 29, at,1445

73) Kelley v. Chicago Park Dist., 635 F.3d 290, 304 -5 (7th Cir. 2011)

74) Letter from US. Copyright Office Review Board to Tamara Pester (Sept. 5, 2023). https://fingfx.thomsonreuters.
com/ gfx/legaldocs/byprrgkgxpe/ Al %20COPYRIGHT %20REGISTRATION %20decision.pdf [https://perma.cc
/Z2273-7UTZ]

75) € 2009. 12. 10. A1 20076471710 B2 (“AZHEH e B S SHed) ool Bate] Argre] A413
ol oJste] dojR AV B e B, B4, &, A weloll olste] FAHoR oo A AR
T8 FHola, 1 2FHO Q= 8 S ofelrjolut o] T AV 2 A 11 Al A 0= ARl
goks Azl B ool HA ofygitt).
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e de A4

77) T 2008, 11. 28. A1 20010450586 A (“HYEo) E3HH LA)2] Aejolu} vidol| o] e 749
Fsle] HAAZER RETE 5 r}).
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A ZAYE S| (2022), 22-25%:
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80) thEAS) AA AR AR Aol 7] WAL AW} 29, 44 5 S AUE & A tiA
B3 E AA8E It (Burrow-Giles v. Sarony, 111 US. 53 (1884)). Christa Laser, "How a Century-Old
Insight of Photography Can Inform Legal Questions of Al-Generated Artwork," Technology & Marketing
Law Blog (Aug 2, 2023) %=

81) Pamela Samuelson, "A Conceptual Analysis of Copyright in Al-Generated Works," University of Chicago
Law Review, Vol. 91 (2024), at 150-155.
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Abstract

A study on Limitations of the ‘Idea-Expression Dichotomy’ in

Generative Al Creations and Proposals for Improvement
Kim, Hyunkyung

This study aims to analyze the limitations that the rapid advancement of Generative Al
poses to the traditional copyright framework, specifically the ‘idea-expression dichotomy’
and infringement tests, and to propose reasonable policy and doctrinal improvements.
While the recent "Prompt-Based Approach’ attempts to recognize human authorship based
on sophisticated prompt iterations, unconditionally applying this concept to the current
copyright system presents significant legal hurdles. In an Al environment where machines
autonomously and non-deterministically generate expressive elements, the boundary
between human conception (idea) and execution (expression) becomes increasingly blurred.
Furthermore, traditional infringement criteria, such as "access” and ’substantial similarity,”
face severe evidentiary challenges due to the black-box nature of Al Accordingly, this
study suggests adapting the ’Abstraction-Filtration-Comparison (AFC) test, originally
developed for software copyright disputes, to evaluate Al-generated works. By strictly
filtering out universal styles derived from training data and purely machine-generated
elements, only ’thin protection’ should be granted to the remaining verifiable human
expression. In addition, by requiring strict proof of access to the prompt level and applying
a 'virtual identity’ standard for infringement analysis, the copyright system can prevent
unwarranted monopolies and restore its fundamental normative balance —promoting the

freedom of creation while preserving the public domain.

Key Words : Generative Al, Prompt-Based Creation, Idea-Expression Dichotomy, Substantial
Similarity, Abstraction-Filtration-Comparison Test, Copyright Infringement



