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69) LKQ Corp. v. GM Glob. Tech. Operations LLC, 102 F.4th 1280 (Fed. Cir. 2024) at 24-25.
70) LKQ Corp. v. GM Glob. Tech. Operations LLC, 102 F.4th 1280 (Fed. Cir. 2024) at 25-26.
71) Julie Giardina, supra note.

72) LKQ Corp. v. GM Glob. Tech. Operations LLC, 102 F.4th 1280 (Fed. Cir. 2024) at 27.
73) LKQ Corp. v. GM Glob. Tech. Operations LLC, 102 F.4th 1280 (Fed. Cir. 2024) at 27-28.
74) Julie Giardina, supra note.
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75) LKQ Corp. v. GM Glob. Tech. Operations LLC, 102 F.4th 1280 (Fed. Cir. 2024) at 26-27.
76) LKQ Corp. v. GM Glob. Tech. Operations LLC, 102 F.4th 1280 (Fed. Cir. 2024) at 26-27.
77) Julie Giardina, supra note.

78) Ibid.

79) Ibid.
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80) MPEP §1504.03 Nonobviousness [R-01.2024] 1. GATHERING THE FACTS.

81) MPEP §904.01(c) & §2141.01(a) 3=

82) MPEP §1504.03 Nonobviousness [R-01.2024] I. GATHERING THE FACTS A. Scope of the Prior Art.
83) In re Leslie, 547 F.2d 116, 192 USPQ 427 (CCPA 1977).

84) In re Lamb, 286 F.2d 610, 128 USPQ 539 (CCPA 1961).

85) MPEP §1504.03 Nonobviousness [R-01.2024] I. GATHERING THE FACTS B. Differences Between the Prior
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Art and the Claimed Design.

86) MPEP §1504.03 Nonobviousness [R-01.2024] I. GATHERING THE FACTS C. Level of Ordinary Skill in
the Art.

87) In re Nalbandian, 661 F.2d 1214, 1216, 211 USPQ 782, 784 (CCPA 1981); In re Carter, 673 F.2d 1378, 213
USPQ 625 (CCPA 1982).

88) MPEP §1504.03 Nonobviousness [R-01.2024] I. GATHERING THE FACTS D. Objective Evidence of
Nonobviousness (Secondary Considerations).

89) MPEP §1504.03 Nonobviousness [R-01.2024] I. GATHERING THE FACTS III. REBUTTAL OF THE PRIMA
FACIE CASE.

90) MPEP §1504.03 Nonobviousness [R-01.2024] I. GATHERING THE FACTS III. REBUTTAL OF THE PRIMA
FACIE CASE.

91) MPEP §2141.01(a) Analogous and Nonanalogous Art [R-01.2024] I. TO RELY ON A REFERENCE UNDER
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35 US.C. 103, IT MUST BE ANALOGOUS ART TO THE CLAIMED INVENTION.

92) MPEP §2141.01(a) Analogous and Nonanalogous Art [R-01.2024] I. TO RELY ON A REFERENCE UNDER
35 US.C. 103, IT MUST BE ANALOGOUS ART TO THE CLAIMED INVENTION.

93) MPEP §2141.01(a) Analogous and Nonanalogous Art [R-01.2024] I. TO RELY ON A REFERENCE UNDER
35 US.C. 103, IT MUST BE ANALOGOUS ART TO THE CLAIMED INVENTION.

94) Wyers v. Master Lock Co., 616 F.3d 1231, 1238, 95 USPQ2d 1525, 1530 (Fed. Cir. 2010) (quoting KSR,
550 US. at 402, 127 S. Ct. at 1727).

95) MPEP §2141.01(a) Analogous and Nonanalogous Art [R-01.2024] I. TO RELY ON A REFERENCE UNDER
35 US.C. 103, IT MUST BE ANALOGOUS ART TO THE CLAIMED INVENTION.

96) In re Bigio, 381 F.3d 1320, 1325-26, 72 USPQ2d 1209, 1211-12 (Fed. Cir. 2004).

97) Medtronic, Inc. v. Cardiac Pacemakers, 721 F.2d 1563, 220 USPQ 97(Fed. Cir. 1983).

98) MPEP §2141.01(a) Analogous and Nonanalogous Art [R-01.2024] V. ANALOGY IN THE ELECTRICAL
ARTS.
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Z o] ¢ “individual character(554))72 2742 $EUds HEE vy, B 5 F87
[e]

o] gl HIA TN SASHA &v f&dolgty & 4 Utk o]gk “individual
character(554)"¢] &4 thilol f-guetel 2 FAn|gold 84S, vl=oAe HA
g4 845 8738k =0, “individual character(5579)72 8742 FHAT ] FEAH
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100) Article 4(Requirements for protection) 1. A design shall be protected by an EU design, if it is new and
has individual character.

101) Q3 B 78 B0z Welshs A% ok F o704 143 AR mg EE 3E)
A SAoleks Soi7) A BekE ofvlE WPEFA Fake Ac2A Ao Az, P
749 SA "S54 oleka Wetshe lo] © Ao FHSHE 20 Mol E ERolAl: “HEA ol
welslel 2719,

102) Article 6 (Individual character) 1. A design shall be considered to have individual character if the overall
impression it produces on the informed user differs from the overall impression produced on such a
user by any design which has been made available to the public, before the date of filing the application
for registration. 2. In assessing individual character, the degree of freedom of the designer in developing
the design shall be taken into consideration.

103) SH=, o] “HHAT FEAUARI Az NEF A9 FMOH A3 12, 2299,

104) Article 5 (41774 : Novelty) “1. AL BEE F3l= U1 E9Y Aol 5Yg TiARlo] FZolAl
o] & 7bsebA okt A2 Aol & ZAoJthA design shall be considered to be new if no identical
design has been made available to the public, before the date of filing of the application for registration
of the design for which protection is claimed). 2. TIAIQ12 1 5AE0] &2 AL T38| F2) AlFAR)
SollMT T2 Aol YUs AL E 7HFHHDesigns shall be deemed to be identical if their features
differ only in immaterial details).
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107) AR, o] “FHAY FTATIA] AZAA L 254 Bkl B3 1; 713%.

108) Atz “ml=re] HARl F1EA Ae7]E<] Rosen-Durling el S #1718 v =g 84 A(CAFQ) 9]
LKQ v. GM %A 27, "t A7 S+t 2l AL S AW (202 7) 1‘4 I AT, 149,

109) A=, ko] “HHPAT FEATIAR] A=l xe) /A EAo] Adde] A nF” F 7|E v =
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110) EUROPEAN UNION INTELLECTUAL PROPERTY OFFICE(EUIPO), GUIDELINES FOR EXAMINATION,
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111) Erica Vaccarello/Fabio Angelini, “Community Designs, universal disclosure”, Kluwer Trademark Blog,
2017.10.23.<https:/ /legalblogs.wolterskluwer.com/ trademark-blog/commumnity-designs-universal-disclosure />
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Abstract

A Comparative Legal Study on the Determination of Creative
Difficulty of Designs Between Dissimilar Goods under the

Design Protection Act

- Focusing on the Patent Court Decision 2024He014780 on
November 12, 2025 -

Jung, Tae-Ho

This paper examines the criteria for determining the creative difficulty(non-obviousness)
of designs between dissimilar goods under the Design Protection Act from a comparative
legal perspective, focusing on the Patent Court Decision 2024Heo14780(hereinafter referred
to as the "Subject Decision"). Article 33 (2) of the Design Protection Act stipulates creative
difficulty as a requirement for registration, with the intent of securing product
competitiveness by preventing the registration of designs with low creativity. However, in
cases where the diversion of designs between dissimilar goods becomes an issue, there has
been a lack of clear legal principles or academic research on the specific criteria for
determination.

In a case where a travel bag design was diverted to an earphone case, the Subject
Decision held that the registered design in question lacked creative difficulty by
comprehensively considering the relevance of the use and function between the goods, the
similarity of the basic structure and shape, and the tendency of diversion in the relevant
field. The Subject Decision is an important precedent as it clarified that the goods of the
prior publicly known design do not necessarily have to be identical or similar to the filed
design, and can serve as a basis for denying creative difficulty if it falls within the scope
that an ordinary designer can easily refer to.

To examine the validity of this determination, this study comparatively analyzed the

interpretation theories of major countries such as Japan and the United States. The Japanese
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Design Act recognizes a broader scope than Korea, as it can use the “publicly known form’
itself, which is not embodied in an article, as the basis for determination, but the practical
method of determination is very similar. In particular, the examination guidelines of the
Japan Patent Office and Japanese precedents do not require the identity or similarity of
goods when determining creative difficulty, and consider the novelty or originality of the
design conception from the perspective of a person skilled in the art as the core. In the
United States as well, after the decision for the LKQ case was ruled by the court, the denial
of non-obviousness between dissimilar goods has become easier, and the contents of the
decision have been specifically reflected in the US. Manual of Patent Examining
Procedure(MPEP), indicating that the denial of such non-obviousness has expanded even at
the examination stage. Since the meaning of legal provisions in the European Union is
different, it is difficult to directly consider it for the issue of the Subject Decision; however,
it is worth noting that it is possible to determine ‘individual character’ between dissimilar
goods.

In conclusion, the Subject Decision has significant meaning in that it provided specific
criteria for denying creative difficulty when the diversion of design forms even between
dissimilar goods corresponds to a common practice or when original aesthetic sense is not
recognized. These criteria are in line with the interpretation theories of major overseas
countries, and are expected to serve as an important foundation for objectively evaluating
the creative difficulty of designs between dissimilar goods in domestic practice related to
the Design Protection Act in the future.

Key Words : the Patent Court Decision 2024He014780, Article 33 (2) of Design Protection
Act, dissimilar goods, design, creative difficulty, diversion, common practice,

the LKQ case, non-obviousness



